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1 Mr Forster is a senior law lecturer at Liverpool John Moore’s University. 
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2 [2018] EWCA Crim 1867 
3 [2018] EWCA Crim 599. 
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4 These ‘two appellants were convicted of aggravated burglary on 9 February 2017 at Inner London Crown Court. 

They were sentenced to 11 years' imprisonment (Sentencing Guidelines maximum range).The charge on the 

indictment alleged that they, together with others, on 2 September 2016, having entered a building as trespassers, 

attempted to steal therein cash and cigarettes and at the time of committing that burglary had with them weapons of 

offence, namely knives and a crowbar’ (Para 1). See also Para 35. Lord Justice Tracey said:  

 ‘The appeal is allowed in each case. The convictions in each case are quashed. We order a retrial to take place 

on the count of aggravated burglary. The indictment probably should also contain, should it not, the alternative 

of burglary? Pleas were tendered but not accepted by the Crown. So we will say there will be a retrial on both 

the aggravated burglary with the indictment to contain the alternative offence of burglary. We direct that a 

fresh indictment be served and that there be re-arraignment on that fresh indictment within two months. We 

direct that the case be tried on the South-eastern circuit at a venue to be determined by a presiding judge of that 

circuit. It will in the circumstances be desirable that the case is tried by a different judge from the judge who 

conducted the original trial...’ 
5 The old offence of ‘breaking and entering’ of the 1916 Larceny Act, has been repealed by the s9 Theft Act 1968 

offence of burglary committed, night or day, whether by ’breaking’ in or other means. By s26 of the Criminal 

Justice Act 1991 new subsections (2) and (4) were added to s9 of the Theft Act 1968 and by these two subsections 

(2) and (4), a two-division system was created, causing higher penalties to apply if the building burgled is a 

‘dwelling’ which is subject to a maximum penalty of 14 years imprisonment, whereas for any other building it is 

limited to ten years imprisonment. 
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6 [1973] 3 WLR 243. 
7 Defendant in Collins [1973] was charged with burglary. He had climbed a ladder to an open window where a 

young woman was sleeping naked in her bed. The woman thought it was her boyfriend and so she invited him in. 

They proceeded to have sexual intercourse and she then realised it was not her boyfriend and screamed for him to 

get off. He ran off. The following day he was questioned by the police and charged with burglary under s 9(1) (a) 

as he had entered as a trespasser with the intent to commit rape. The jury convicted. The defendant appealed on the 

grounds of misdirection of the jury. The trial judge did not ask the jury to consider if the Defendant had entered as 

a trespasser. On appeal, the conviction was quashed. There must be an effective and substantial entry with 

knowledge of being a trespasser. The girl had invited him in. 
8 [1976]1 WLR 672. 
9 In this appeal, the two Appellants, Jones and Smith went to the home of one of their parents and stole two 

television sets. The father gave evidence stating that his son had permission to be in his house. Therefore he was 

not a trespasser but both Appellants had exceeded their permission by stealing and were thus trespassers. 
10 The points that prosecution must prove are that the defendant ( i) entered a building or part of a building; (ii) as a 

trespasser, (iii) with intent, (iv) to steal property in that building  and inflicts grievous bodily harm on the person or 

persons in that building, and committed unlawful damage to the building or anything  inside that building. S9(1) 

(a) can also be proved if  (a) a person, having entered a building or part of a building, (b) as a trespasser, (c) did 

steal or attempted to steal anything therein and inflicted or attempted  to inflict grievous bodily harm on any person 

therein. 
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11 [1977] 65 Cr App R 7. 
12 [1992] 1 W.L.R 827. 
13 [1989] W.L.R. 156. 
14 [1998]1 Cr App R 453. 
15  Theft Act 1968, s 9(1) (a) and s 9(2) refer to the word ‘building’ and this applies to an inhabited vehicle or 

vessel at the times when a person having a habitation in it is not there as well as at times when he is. 
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16  [2012] EWCA Crim 885. 
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17 [2016] 2 WLR 681.  
18 [2017] EWCA Crim 2571. 
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19 [2011] EWCA Crim 2652. 
20  [2013] 1 WLR 2337. 
21 [2013] EWCA Crim 160. 
22 [2015] EWCA Crim 349. 



 10 

C
R

IM
IN

A
L
 L

A
W

Y
E

R
 |

 C
O

P
E

H
A

L
E

, 
C

O
P

P
E

N
H

A
L
L
, 
S

T
A

F
F

O
R

D
, 
S

T
1

8
 8

B
W

, 
U

N
IT

E
D

 K
IN

G
D

O
M

. 
h

tt
p

/
/
w

w
w

.c
ri

m
in

a
l-
la

w
ye

r.
o

rg
.u

k
  

  
  

  

                                        
23 [1986] 82 Cr App R 341. 
24 [1998] 1 Cr App R 453). 
25 [1993] 97 Ct App R 245. 
26 [1975] 1 WLR 724. 
27 [1986] 82 Cr App R 341. 
28 [2018] EWCA Crim 599. 
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29 [2018] EWCA Crim 320. 
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30  [2009] EWCA Crim 1361; [2009] WLR (D) 233. 
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31 The Criminal Procedure Rules, as amended in October 2018 include rule 25.14 on ‘Directions to the jury and 

taking the verdict’ and subsection (4) states: ‘The court may give the jury directions, questions or other assistance 

in writing’. See https://www.justice.gov.uk/courts/procedure-rules/criminal/docs/criminal-procedure-amendment-

rules-2018-guide.pdf/ 




