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The relationship between competition law and healthcare continues to attract attention among 

various groups, from policymakers inside and outside government at national, supranational, 

and international levels, to health economists, political scientists, and competition lawyers 

within the academy. Indeed, the controversy which attaches to competition reforms in 

healthcare has generated diverse analyses which differ in their disciplinary focus, even within 

law. For example, we have seen examination of the ‘Lansley reforms’ in the English National 

Health Service (NHS) of the Health and Social Care Act 2012 (HSCA 2012) from lenses 

which span diverse public law considerations, including empirical analysis and Marxist 

interpretations.1 The Court of Justice of the European Union’s examination of competition 

cases in the healthcare sector has received attention from political scientists as well as EU 

and competition lawyers.2  Health economics analysis of competition in healthcare routinely 

spans reforms in England, the Netherlands, and the US:3 countries which have actively 

embraced, albeit to varying degrees, the ‘choice and competition’ model for healthcare 

delivery.4 The predominance of competition in US healthcare has proved particularly 

influential on reforms in European countries,5 despite considerations that there is more scope 

for competition reforms in insurance-based healthcare systems than taxation-funded systems.6 

Competition reforms in healthcare further represent a clear example of where comparative 

analysis is welcome: the combination of the universal nature of healthcare and regional and 

 
1 A.C.L. Davies, “This Time, It’s For Real” (2013) 76(3) M.L.R. 564-588, Dorota Osipovič, Pauline Allen, 

Marie Sanderson, Valerie Moran and Kath Checkland, “The regulation of competition and procurement in the 

National Health Service 2015-2018: enduring hierarchical control and the limits of juridification”, (2019) 15(3) 

Health Economics, Policy and Law 308-324, David Benbow, “Juridification, new constitutionalism and market 

reforms to the English NHS” (2019) 43(2) Capital & Class 293-313, Mary Guy, ‘Dealing with “unworkable 

ideas in primary legislation”: Juridifying and Dejuridifying Competition in the English National Health Service’ 

(2023) Public Law 1, 57-80.  
2 Respectively, AJB Morton, ‘Re-establishing needed limits: European competition policy’s role in European 

healthcare systems and the lessons of the Dôvera case’, (2022) Social Policy Administration 56(3), 472-484, and 

Okeoghene Odudu, ‘Health Care Services and EU Competition Law’ in D. Orentlicher and TK Hervey (eds), 

The Oxford Handbook of Comparative Health Law, Oxford University Press, 2022.  
3 See, for example, respectively, Carol Propper, ‘Competition in health care: learning from the English 

experience’ (2018) Health Economics, Policy, and Law, 13(3-4), 492-508, Wouter van der Schors and Marco 

Varkevisser, ‘Does enforcement of the cartel prohibition in healthcare reflect public and political attitudes 

towards competition? A longitudinal study from the Netherlands’ (2023) Journal of Competition Law and 

Economics, 19(2), 193-219, Martin Gaynor, Kate Ho, and Robert J. Town, ‘The Industrial Organization of 

Health Care Markets’ (2015) Journal of Economic Literature 53(2) 235-284. 
4 As distinct from models which may be defined by trust or use of “voice”, or by making use of “command and 

control”. See, notably, Julian Le Grand, The Other Invisible Hand: Delivering Public Services through Choice 

and Competition, Princeton University Press, 2007.  
5 Notably England and the Netherlands developing, respectively, the NHS internal market and “managed 

competition”, based on the ideas of the US health economist Alain Enthoven.  
6 Leigh Hancher and Wolf Sauter, EU Competition and Internal Market Law in the Health Care Sector, Oxford 

University Press, 2012. 
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national competition law frameworks invites comparison and contrast of different 

approaches, and thus offers a fertile environment for inquiry.  

These myriad considerations mean that much remains to be said beyond simplistic binary 

questions of whether competition is ‘good’ or ‘bad’ for healthcare. Indeed, the realisation that 

“[h]ealthcare markets are forming around the globe”,7 means that conversations need to be 

diversified and expanded to recognise the complexity of these reforms, as well as their 

international nature. For example, any ‘competition and healthcare 101’ needs to include the 

distinction between competition ‘for’ the market (i.e. procurement activity) and competition 

‘in’ the market (typically encompassing consumer choice).8 There is also a need to recognise 

that this distinction is underpinned by diverse legal frameworks, respectively, public 

procurement rules, and ‘competition law’ which may refer to any or all of antitrust,9 state 

aid/government subsidy, and merger control, yet conflation of these diverse aspects with little 

or no regard for the implications is by no means uncommon.10  

Making the ‘black box’ of competition law assessments in healthcare accessible to audiences 

of, and more importantly beyond, competition lawyers, to include health lawyers (among 

others) is therefore not an easy task. Nevertheless, Stavroulaki’s development of her doctoral 

research into her first monograph, Healthcare, Quality Concerns and Competition Law – A 

Systematic Approach, makes an important, and welcome, contribution in this regard. 

By taking ‘quality’ as her overarching focus, Stavroulaki’s study speaks to a potentially 

highly diverse readership. It also amply demonstrates the key points that quality in healthcare 

is multidimensional, and how quality is defined matters, since “any initiative for healthcare 

quality improvements would fail if health regulators were unable to define, evaluate and 

measure quality”.11 Furthermore, the emergence of concerns about healthcare quality among 

diverse groups of physicians and patients on the one hand, and health regulators and policy 

makers on the other in response to major transformations and reorganisations of healthcare 

systems underscores the link with competition law.  

Stavroulaki’s starting-point with Chapter 1 is therefore to define ‘quality’, and to do this she 

juxtaposes primarily the definitions provided by Avedis Donabedian, and the US Institute of 

Medicine (IOM),12 but also draws on considerations raised by international organisations 

such as the Council of Europe. For Donabedian, a preliminary point was to determine 

whether monetary cost should be part of a definition of quality. This enabled elaboration of 

two definitions of quality: maximalist, which does not include costs, and elaborates that the 

highest quality is the level of care that can lead to the greatest health improvements; and 

optimalist, in which costly interventions which do not substantially improve health outcomes 

 
7 Theodosia Stavroulaki, Healthcare, Quality Concerns and Competition Law – A Systematic Approach, Hart 

2023, page 2. 
8 See further, Office of Health Economics, Competition in the NHS, 2012. 
9 Initially a US framing, now also widely adopted elsewhere, which refers broadly to the prohibitions on 

anticompetitive agreements and abuse of dominance (in the EU and UK), and the prohibitions on cartels and 

monopolies under the US Sherman Act.  
10 See, for example, UK parliament discussions of competition in healthcare examined in Mary Guy and 

Okeoghene Odudu, ‘Understanding “NHS privatisation”: from competition to integration and beyond in the 

English NHS’, (2024) Northern Ireland Legal Quarterly 74(4) 739-764. 
11 Stavroulaki (n7), page 2.  
12 Both discussed in H. Quigley, M. McKee, E. Nolte and I. Glinos, Assuring the Quality of Healthcare in the 

European Union, A Case for Action, European Observatory on Health Systems and Policies, 2008. 
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should be avoided. Stavroulaki draws further on Donbedian’s work to consider the 

measurement of quality in terms of structure, process, and outcome. This meticulous analysis 

enables identification of a diverse range of dimensions of healthcare quality, inter alia, 

effectiveness, safety, patient responsiveness, and health improvement, as well as divergences 

in approach, with the IOM seemingly discounting access, and the Council of Europe equity, 

from their respective definitions of quality.  

From this diverse range, Stavroulaki proceeds to pinpoint numerous core dimensions of 

healthcare quality: effectiveness, safety, efficiency, accessibility/access, equity, 

appropriateness, continuity, timeliness, and health’s status as a ‘special good’. She correctly 

highlights the importance of choice in selecting the core dimensions, and engages with the 

tension between equity and efficiency, taking the view that the two should not always and 

necessarily clash. For Stavroulaki, the question of how to define quality is normative, and 

follows from the elaboration of the meaning that we as a society wish to attach to healthcare 

by reference to sub-questions of whether health has an intrinsic value, and whether promoting 

access to healthcare functions as a means to reduce health inequalities.  

With Chapter 2, Stavroulaki engages with the introduction of market values into healthcare in 

countries such as the Netherlands and England (the UK), and the ‘big’ questions this can 

pose. A good example is whether the market for healthcare is ‘special’ in view of the market 

imperfections it encompasses, the risks to equity, the limits of choice, and the friend/foe 

interaction between market principles and medical ethics. The overarching chapter question 

of how may the creation of healthcare markets affect the multiple facets of healthcare quality 

is rightly acknowledged as a difficult one to answer. Stavroulaki is right to emphasise that the 

special features of healthcare provision mean that a free healthcare market with no regulation 

would harm essential dimensions of healthcare quality, such as safety, equity, acceptability, 

and continuity.  

Such considerations lead into discussion of the challenges in applying competition law with a 

view to protecting healthcare quality. Here the difficulty of defining quality re-emerges as 

fundamental, and Stavroulaki makes a convincing case for there being scope to factor quality 

considerations into European Commission assessments via efficiency with regard to the 

prohibition on anticompetitive agreements, and merger assessment. However, she rightly 

cautions that defining quality strictly as ‘choice’ may yield conflicts between medical 

professionals, health policy researchers, and antitrust enforcers on how healthcare quality is 

actually achieved.13  

This generates a key contribution from Stavroulaki’s research, namely, that antitrust enforcers 

may consider widening their definition of quality in the healthcare sector. This would involve 

incorporating views of medical professionals, health policy makers and researchers. It would 

also mean defining healthcare quality as a multidimensional concept encompassing 

efficiency, equity, acceptability, access, safety and effectiveness, which would be in line with 

the definition adopted by international organisations, Donabedian, and the IOM.  

Stavroulaki’s analysis involves identifying three policy options which she characterises as a 

‘market approach’ (with regard to the US), a ‘holistic approach’ (linked with the EU, and 

arguably more specifically EU member states which engage with competition reforms in 

 
13 Stavroulaki (n7), page 53. 
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healthcare), and a ‘regulatory approach’ (derived from the English experience of assessing 

NHS hospital mergers under the HSCA 2012).  

With the ‘market approach’, competition authorities may define quality in healthcare, as they 

do in other sectors, mainly in terms of choice and innovation. Stavroulaki’s exemplar for this 

approach is the US, by reference to the dynamic between professionalism and antitrust 

(Chapter 3), and US hospital merger analysis (Chapter 4).   

Chapter 3 engages with the shift in the US from courts and lawmakers not believing that 

healthcare markets should be subject to the antitrust rules of the Sherman Act, to more active 

enforcement following the US Supreme Court’s landmark decision in Goldfarb,14 which 

determined that the antitrust rules applied to ‘learned professions’. Nevertheless, it appears 

that this clarification did not necessarily prevent anticompetitive behaviour among medical 

professionals, and has highlighted a resistance by physicians to the application of antitrust 

rules to their profession. This has generated a curious situation in which the ‘market 

approach’ – i.e. the application of antitrust rules with no qualification for the specificities of 

the healthcare sector – underscore divergent approaches to the claimed common aim of 

medical professionals and antitrust enforcers: namely, to ensure healthcare quality. This 

translates to a tension between medical associations claiming quality can only be assured by 

restricting competition. By documenting a range of cases typically involving medical 

professional associations, Stavroulaki outlines how the Federal Trade Commission (FTC) and 

the US courts take account of quality considerations by ensuring that choice and competition 

remains unrestrained in the healthcare services market. While the overarching approach 

appears to be that healthcare is not special, the California Dental Association case15 

notwithstanding, Stavroulaki systematises how quality is considered, inter alia, with regard to 

professionalism and as a public safety claim. This lends support to her arguments in favour of 

antitrust enforcers adopting a wider definition of quality as a “multidimensional concept 

consisting of the notions of effectiveness, safety, and acceptability”, and the potential for 

antitrust enforcers to create an analytical framework for balancing “the multiple components 

of healthcare quality against the harm caused to competition”.16  

Chapter 4 engages with a further aspect to the ‘market approach’, namely, the benefits and 

limitations of applying general US merger control assessment to hospitals. In contrast to the 

antitrust rules and the professions, questions of applying merger control appear not to have 

caused controversy in the same way. Concerns about quality with regard to US hospitals, and 

the associated application of the 2010 Horizontal Merger Guidelines stem from consolidation 

to potentially generate lower costs in light of mass restructuring from the 1990s, and 

continuing beyond the Patient Protection and Affordable Care Act (ACA).  The ‘market 

approach’ means that the 2010 Horizontal Merger Guidelines are applied to hospitals in the 

same way as in other sectors, with the aim of prohibiting mergers which may create, enhance 

market power, or facilitate its exercise. US merger assessment comprises three stages: market 

definition based on substitution (which may be determined by a price increase or a reduction 

in quality), assessing the anticompetitive effects of a merger, and considering the 

procompetitive efficiencies. Stavroulaki outlines where quality concerns may emerge at each 

of these three stages, noting, inter alia, that the FTC’s and the courts’ terminology of 

 
14 Goldfarb v Virginia State Bar, 421 U.S. 773, 793 (1975). 
15 In re California Dental Association, 121 F.T.C. 190 (1996). 
16 Stavroulaki (n7), page 97. 
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‘customer’ equates to payers, rather than patients. Thus relevant market definition can take 

account of patient preferences for quality over cost regarding hospitals, and while recent 

merger cases have mainly concentrated on the hospital merger’s impact on prices, a narrow 

focus on quality has also emerged. In addition, healthcare quality has emerged as an 

efficiency claim, with its core point being that the envisaged hospital merger will further 

enhance quality of care at one or both of the merging hospitals. By surveying seminal US 

hospital merger cases, Stavroulaki identifies risks that merging parties may be disincentivised 

from incorporating quality of care within merger analysis, and that the antitrust enforcers 

could ban mergers that may generate quality improvement, leading to the need for greater 

balance within the assessment framework. 

The ‘holistic approach’ offers a definition which goes beyond choice and innovation to the 

wider objectives and values pursued by health systems, such as effectiveness, access, and 

equity. These are characteristic of European health systems, so it is unsurprising that 

Stavroulaki’s analysis underpinning the ‘holistic approach’ should be based on approaches 

found in the EU (and recognising also the influence of the Council of Europe), with a more 

specific example of England which relies on the HSCA 2012 and related developments which 

date from UK membership of the EU. Chapter 5 outlines the ‘holistic approach’, which 

Stavroulaki defines by reference to calls to expand the consumer welfare standard of 

assessment found across EU competition law. Such an expansion would enable multiple 

dimensions of healthcare quality, including safety, acceptability, and professionalism could be 

incorporated into competition assessments. By considering the competition reforms under 

New Labour and the HSCA 2012, Stavroulaki demonstrates how the emphasis on patient 

choice, via mechanisms such as ‘Choose and Book’, was central to the competition reforms 

in the English NHS. This illustrated how choice and competition reforms may conflict with 

wider considerations of healthcare quality as a whole. At an EU level, the picture is arguably 

more complex in view of the restrictive interpretation of the ‘undertaking’ concept which 

triggers applicability of EU competition law. Stavroulaki acknowledges this, and identifies 

that there is scope for quality to be recognised within assessments of anticompetitive 

agreements via non-economic factors under Article 101(3) Treaty on the Functioning of the 

European Union (TFEU). However, given considerations that Article 101(3) TFEU may not 

necessarily recognise the distinctiveness of social sectors (and thus healthcare),17 it is perhaps 

curious that no attention is paid to the services of general economic interest (SGEI) exception 

of Article 106(2) TFEU in view of the European Commission’s recent review of SGEI in the 

healthcare context and the ongoing uncertainty about the applicability of EU competition law 

in healthcare cases.18 

Under the ‘regulatory approach’, competition authorities cooperate with health authorities 

when they examine the impact of a specific transaction (typically a merger or an agreement) 

on healthcare quality.  This cooperation enables the competition analysis not to disregard the 

core values of health systems. Chapter 6 is devoted to outlining this ‘regulatory approach’ by 

reference to assessment of NHS Foundation Trust mergers under the HSCA 2012. UK general 

merger control is set out in the Enterprise Act 2002 and typically involves a phase 1 

assessment of whether a ‘relevant merger situation’ may, or does, lead to a substantial 

 
17 Tony Prosser, The Limits of Competition Law, Oxford University Press, Oxford 2005, page 27. 
18 European Commission, Evaluation of the State subsidy rules for health and social services of general 

economic interest (“SGEIs”) and of the SGEI de minimis Regulation. SWD(2022) 387 final. 
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lessening of competition. With some mergers, a more detailed, in-depth, phase 2 investigation 

is carried out with the aforementioned assessment threshold. Within this general regime, an 

exception mechanism exists to enable clearance of a merger. This involves the identification 

of ‘relevant customer benefits’ which are typically defined in terms of lower prices and 

higher quality.19 Section 79 HSCA 2012 modified this general regime with regard to NHS 

Foundation Trust mergers to allow a role for the dedicated regulator Monitor/NHS 

Improvement to contribute identification of ‘relevant customer benefits’ (subsequently 

reconceptualised as ‘relevant patient benefits’) to the Competition and Markets Authority 

(CMA)’s assessment of mergers. By examining significant cases, notably the Dorset 

Hospitals merger cases which represent the first and the last NHS Foundation Trust merger 

cases to be reviewed by the CMA under the modified merger control regime in 201320 and 

2020,21 and the curious 2017 Manchester Hospitals merger case,22 Stavroulaki demonstrates 

a clear distinction between the US market approach and this ‘regulatory approach’. This 

distinction is illustrated by the CMA’s 2014 guidance on NHS hospital mergers clearly 

reflected the notion that healthcare (or at least the NHS) is special, so application of antitrust 

rules should not disregard the importance of health and access to healthcare services. 

Stavroulaki also suggests that the CMA incorporates continuity in its assessments. While the 

‘regulatory approach’ has been discontinued with the repeal of the HSCA 2012 by the Health 

and Care Act 2022, Stavroulaki is right to suggest that it can nevertheless provide learning 

opportunities.  Insofar as the ‘regulatory approach’ may be linked with the inspiration drawn 

from other sectors, notably utilities, in the HSCA 2012 reforms of merger assessment and 

review of anticompetitive conduct,23 it will be interesting to see how this approach may 

evolve in future, particularly as this influence has been identified in competition reforms in 

Dutch healthcare as well.24  

With her conclusions in Chapter 7, Stavroulaki demonstrates (and reiterates) awareness of the 

potential for her ‘market’, ‘holistic’, and ‘regulatory’ approaches to not only function as 

viable policy options to be carefully considered in developing (more) competition in 

healthcare. This is important in view of the development of healthcare markets across the 

globe, and the ongoing divisiveness competition in healthcare generates. She further tests her 

approaches by reference to the current/future interest in data-driven mergers in the healthcare 

field, with specific reference to the 2020 Google/Fitbit merger case in the EU,25 and the 2022 

United Health/Change merger case in the US,26 and how these have addressed quality 

concerns. Her recognition that competition activity in healthcare does not simply involve 

 
19 Section 30(1)(a) Enterprise Act 2002.  
20 Competition Commission, Royal Bournemouth and Christchurch Hospitals NHS Foundation Trust/Poole 

Hospital NHS Foundation Trust Merger Inquiry (CC), 17.10.2013. 
21 CMA, ME/6875-19 - Anticipated merger between The Royal Bournemouth and Christchurch Hospitals NHS 

Foundation Trust and Poole Hospital NHS Foundation Trust Decision on relevant merger situation and 

substantial lessening of competition. 27 April 2020. 
22 CMA, Central Manchester University Hospitals/University Hospital of South Manchester Merger Inquiry, 

Final Report, 1 August 2017.  
23 Lindsay Stirton, ‘Back to the Future? Lessons on the Pro-Competitive Regulation of Health Services’ (2014) 

22(2) Medical Law Review 180. 
24 Mary Guy, Competition Policy in Healthcare: Frontiers in Insurance-Based and Taxation-Funded Systems, 

Intersentia 2019, Chapter 4. 
25 European Commission, ‘Mergers: Commission Clears Acquisition of Fitbit by Google, Subject to Conditions’, 

Press Release, 17 December 2020.  
26 US Department of Justice v United Health Group and Change Healthcare, 24 February 2022. 
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healthcare institutions and providers, but also insurance companies, and seemingly ancillary 

aspects is also significant.  

Overall, this study is impressive for its sheer scope, from offering workable definitions of 

‘quality’, via comparative approaches across three competition law frameworks (US/EU/UK) 

and how these operate in the healthcare context. By defining ‘quality’ as multidimensional, 

and demonstrating how this has been interpreted with regard to competition in distinct 

healthcare contexts and systems, Stavroulaki makes a useful contribution to existing literature 

which focuses on other aspects of competition reforms in healthcare at national and EU 

levels.27 Recent and ongoing research and discussions about market activity in health,28 and 

proposals to foreground quality as a focus of competition authorities when reviewing 

takeovers in the healthcare sector,29 suggest that Stavroulaki’s book is well-placed to 

contribute to future research agendas in this diverse field.     

 

 

 
27 For example Wolf Sauter, Marcel Canoy, and Jotte Mulder (eds), EU Competition Law & Pharmaceuticals, 

Edward Elgar 2022, and Mary Guy, Competition Policy in Healthcare – Frontiers in Insurance-Based and 

Taxation-Funded Systems, Intersentia 2019. 
28 See, for example, the ‘MISFIRES – Innovating Together for Better Markets’ project. www.misfires.ucd.ie 

accessed 29 May 2024. 
29 ‘Dutch watchdog needs to stop private investments in healthcare: GroenLinks, PvdA & NSC’, NLTimes 26 

May 2024. https://nltimes.nl/2024/05/26/dutch-watchdog-needs-stop-private-investments-healthcare-groenlinks-

pvda-nsc accessed 29 May 2024. 

http://www.misfires.ucd.ie/
https://nltimes.nl/2024/05/26/dutch-watchdog-needs-stop-private-investments-healthcare-groenlinks-pvda-nsc
https://nltimes.nl/2024/05/26/dutch-watchdog-needs-stop-private-investments-healthcare-groenlinks-pvda-nsc

