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Abstract

As the first studyocusing ortheimplementation othe constitutiors and quality of
government (QoGin Kurdistanfrom apractical point of view,His thesis examines the
guestion why the Kurdistan Regial Government (KRG) fails to deliver the
constitutiors in a way that strengémsits democracy and produza good QoGFrom
analyse®f the data gleanefdom 41 semistructured interviewthethesisidentifiesthe
main factors that affect the implementation of ¢bastitutiors andQoGwith particular
reference to the005Iraqi congitution and the Kurdistan draft constitutioh 2009 The
studyalsooutlinesthe reform process in the KurdistRegionand explains how a
system opolitical checks and balanc@sa democratic societyan improveQoG and

democracy

This research considers the main obstactagestablishment of a good and democratic
governmentn the regiornto bepolitical influence orall state institutions, includintipe
executive, parliamenthejudiciary, military forces, police and securitgrsices, andise
of these institutions for political and persobahefits Other obstacles identified aae
reliance on oil products, cultureof corruption poor administratiora low-quality legal
system, Kurdish disputes withe centralraqgi governnent,theabsencef aclear,
enforceable regional constitutiaingelack of experience with democraapd more
importantly theabsencef political will for reform by theruling parties.In thislight,
thestudy recommends strengthening the steggtutions reducingpolitical influence
over them ad establishin@ process opolitical checks and balansé as exists in
democratic statesasextremely important to impravg QoG. However it alsoargues

that these aimwill not be achieved withdwa genuinepolitical will for reform.

Thus, this thesis stands as the first detailed research in this field that qualitatively
investigates the effect of the implementation of democratic constitutions in a region that
has gone through conflict and vialee; attempts to set out the factors that form obstacles
to such implementation; and puts forward recommendations for the improvement of
QoG in the light of the constitutionshis study thereforecanhelpthe government and
politicians to take action in terms of reforms to improve QoG in the region and develop



the democratic process. Thesearctwill also contribute to futuretudyon asimilar

theme.
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Chapter 1

Introduction

Background on Kurdistan

The constitutional model in Iraqi Kurdistan and the political system it sets out is often

said to be unique. Some aspects of it indeed are, but others have similarities elsewhere in
the Middle East, so it is bettey simplysaythat the situation in Kurdistan is unusual,

rather than unique. It is therefore necessary, prior to studying the implementation of the
constitution and the quality of governance (QoG) in Kurdigtastudy the constitutions

of Kurdistan andraq, and the political background of the Kurdistan state in order to find

an answer to the main question of thisthesiwhy di d t he Kur di st an
Government (KRG) fail to deliver the constitution in a way that enables an acceptable
QoG in Kurdistaf? 0 .

Since World War |, Kurds have been persecuted by the various regimes in Iraq. Kurdish
freedom fightersfeshmergahave resisted these regimes and have a history of striving
and fighting against the enemies of the Kurdish people, but the nationatemmational
environment was not suitable for Kurds to achieve their national rights and the
Peshmergaontinued its resistance in Kurdish rural areas and mountains. After the First
Gulf War in 1991, Iraqgi Kurds encouraged by the United Stateose upagainst
Saddam Hus s ei nBeshmergagd lova peapte duccedsfelly cleared three
Kurdish provinces (Erbil, Sulaimaniyah and Dohuk) of Iraqi troops. The Iraqi
government responded to the Kurdish rebellion immediately and within weeks the Iraqi
military suppressed the uprising and regained control of the entire region (Feldman and
Martinez, 2006p.886. Over one million Kurds fled to Iran and Turkey, causing a
humanitarian crisis (Gunter and Yavuz, 2005). The UN Security Council condemned the
repression of the Iraqgi Kurds in Resolution 68&alition forces established a-flg

zone at the 36th parallel in the north of Iraq for their protection and the Kurdish refugees
returned home. A few months later, the Iraqi troops and its administratiocrew



from the region, and imposed a regional blockade on Kurdist&n\inistry of
Defence, 2000

The absence of the Iragi government within the region provided the opportunity for a
general election to be held in May 1992 to select a presidemhambers fora
parl i ament of Kurdistan. K the urdstatnan 6 s t wo
Democratic Party (KDP), led by Massoud Barzand the Patriotic Union of Kurdistan
(PUK), led by Jalal Talabainiwon the great majority of votes; consequentlgyth

established the first KRG and Erbil became the capital of the Kurdistan Region (UK
Home Office, 2011).

In this thesis it is important to review how the KRG was initially shaped under the
political leadership of the two men (Talabani and Barzani) ierai understand the
complicated nature of governance in the region. This is important because these political
parties formed the first Kurdish government and jointly formed the KRG for over two
decades (Munro Robb, 2010).

From the beginning of the firsegional government in Kurdistan all the political parties
agreed on a democratic political system based on political plurality and regular elections.
Between 1992 and 2005, the Kurds ruled the region independently of Iraq as the Iraqi
regime withdrew it@dministration and troops from the region and all administration and
political connections between the two were interrupted. Furthermore, the KRG did not
follow the Iragi constitutionwhich it considered a constitution of dictatorship (Feldman
and Martinez, 2006, pp.88818). During this period, although the KRG was not legally
bound to the Iraqi constitution to regulate its political system, the Kurdish political
parties, in particulathe PUK and KDPsaid thaffree and fair electionsad been helth

the region. However, regular elections were only held after 2005 (UK Home Office,
2011). Notwithstanding these claims and despite there being multiple political parties,
the cabinet waalmost made up of (580) representatives from only the two traditional
parties, the KDP and PUKQ@adr, 2007, pp.A17).

The ruling parties could not overcome the defects of political influence in the previous
system of governance, in particular the syonpd of dictatorship and political
domination. The structure of administration systems remained as they had been. The

2



Kurdish political parties failed to introduce a modern system of governance that was
accountable and transparent. The tradition of cheatiegctions, misuse of public

office and public resources for political advantage, and violent behaviour continued in
the region (Katzman, 2014).

Not long after the establishment of the first Kurdish government, tensions between the
KDP and PUK grew ovethe sharing of revenues and authority and their alliance broke
down as a consequence. This led to fighting between them in\iB84housands

killed and displaced as a result. The dispute created a partition of territory between the
PUK and KDP, withite PUK controlling the south from its base in Sulaimaniyah, and
the KDP controlling the nortfrom Erbil and Dohuk. In 1998inder US influencghe

two parties entered into a peace agreement in Washington ending the fighting between
them,andagreed to fom a unified government and share power and governmental
responsibility in the KRG (Gray, 2012, p.18).

Iragi Kurds now control an area of almost 15,800aramilesin northern Irag with a
population of 5.2 million (of which Erbil 1.7 million, Sulaimaniya.3 million and

Dohuk 1.2 million) (KRG official website}In addition, there are other Kurdish arg¢as
such as the atilich city of Kirkuki which aredisputed between the central government
and the KRG,; these disputes over land have been a soussesioiit ever since the
liberation of Iraq in 2003. A referendum on whether the Kirkuk Governorate should join
the KRGwasoriginally scheduled for December 2007 (Gray, 2012, p.4). Howthsr

has been put on holthd is still awaitedkKRG official websité.’

2 Available athttp://cabinet.gov.krd/?I=1Accessed 10th November, 2013]

The Kurdish Peshmerga recently reclaimed most of the other areas considered as Kurdish lands lost to
ISIS in August 2014, including Kirkuk, Khanageen, tenoor and Dubis. AMonitor News. Available

from: http://www.almonitor.com/pulse/originals/2015/02/irkqrdistanpeshmegawait-islamic-
state.html#ixzz3nbK45YMAccessed 12th September, 2015]

3According to the KRGb6s official website, at t
hold.

he


http://cabinet.gov.krd/?l=12
http://www.al-monitor.com/pulse/originals/2015/02/iraq-kurdistan-peshmerga-wait-islamic-state.html#ixzz3nbK45YM
http://www.al-monitor.com/pulse/originals/2015/02/iraq-kurdistan-peshmerga-wait-islamic-state.html#ixzz3nbK45YM

On 9th June 2014e Islamic State of Iraq and Syri&(S)* took control of Mosul and a

large area surrounding the city. Hundreds of people were killed and around 500,000 fled
the city. Following the withdrawal of Iragi forces from Mosul and surrounding areas,
Kurdish Peshmergéorces controlled most of the disped areathat were previously

outside KRG administration, including Kirkuk citid@wramyandBeaumont2014).

Although the Kuds have been able to defeat IS forces along its frontlini

approximately 1,035 km lorigthis war increasingly affects the stability of the region

as ISIS has expanded the scope of its activities, in both Iraq and Syharefore

remains a bighreat to Kurdistan and the whole of Irag. The impact of the war with ISIS
i's much greater than the actual violence
ability to implement the constitution and democratisation process and to improve QoG
(Cordesmarand Khazai, 2014,p50i 53). This is particularly the case where the KRG

has failed to establish an effective governance and economic system over the past two
decades, which is essential for a proper response to terrorist attacks and the security
crisis. This could explainthe impactS| S advances may have on
deliver on the constitution and QoG. On the other hand, this research argues that any
proposals for reform are dependent on ISIS failing to increase its dominance in the
region. The instability and violencerther emphasises the urgent need to build a better
governance structure based on the principles of the constitutions that can bring real
meaning to governance and serve the interestseepieople.

Political background of Kurdistan
Before studying the detts in the state institutions and the effect of implementation of

the constitutions on QoG, it is nhecessary to provide the historical and political

4 The Islamic State of Iraq and Syria (ISIS) emerged as a militamitsigroup formed out of @Daeda

in Iraq from the turmoil engulfing Iraq after the 2003 invasion. It became powerful, particularly after the

Syrian uprising and its activities against the Syrian regime. ISIS is led by Abu Balghtladi. (Staff

writer, Al Arabiya News. 16th June 2014. Available from:
http://english.alarabiya.net/en/perspective/features/201B06oWSIS-stormedirag-A-chronologyof-
the-militant-offensive.html) [Accessed 25th January, 2015]

5APeshmergad in the Kurdish | anguage means fone w
the military forces of the KRG, managed by the MinistrfPeBhmerga Affairs. The overall formal head

of the Peshmerga is the President of Iraqi Kurdistan.

6 http://www.washingtoninstitute.org/poliegnalysis/view/iraggrisisandthe-krg

4
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background to the change of regime in Kurdidtaat took place in 1991 from a

dictatorship to a democrady particular, we need to examine the characteristics of
Kurdistands political nature, as these p:
the transition that followed.

Following the Kurdish uprising in 1991, Kurds governed themselves underatitaral
protection withinase a | | ed yf rzkundigtan never fully integrated into Iraq.
Saddamés regime withdrew Iraqi military
three Kurdish cities of Erbil, Duhok and Sulaimaniyah. To fill the atstrative

vacuum, the Kurdish political parties established a local administration in these regions
and established the Kurdistan National Assembly (KNA) in July 1992 following a

general election in May 1992, which led to the establishment of the firgigkur

regional government in July 1992 (KRG official website).

Among the special features of the Kurdistan political system created after the 1991
uprising was inclusiveness. The Kurds rose up against the government of Iraq; as a
result, the Iragi governmé withdrew all public institutions from Kurdistan. With the
establishment of a regional government, there was no formal relationship between Iraq
and Kurdistan between 1991 and 2003. The ruling political parties had a history of
striving and fighting agaist the enemies of the Kurdish people; they sacrificed their

7AThe I-fyaanes wereestablished in April 1991 (north) and Au92 (south) as a coalition

(US, UK and France) initiative in support of UNSCR 688 demanding an immediate end to Saddam's

brutal repression of Kurds in [the] north and Shias in [the] south. Iraqi aircraft were forbidden from flying
inside the zones. Thigas enforced by US, UK and French aircraft patrols.

Saddam's internal security organisations continued to persecute all opponents of the regime on the ground
but coalition aircraft helped to protect the interests of these minorities by ensuring heataidd his

airforce [sic] to mount albut assaults. While supervising the-flypzones, coalition aircraft also
collected tactical reconnai ssance to hellp monitor
December 1998, the US and UK took military actamainst Iraq under Operation Desert Fox on the basis

of Irag's norcompliance with UNSCOM and the growing concern that Irag was continuing to develop its
chemical and biological weapons capability. From that point on, Irag no longer recognisedliyhe no

zones and attacks on coalition aircraft became a common occurrence, although no coalition aircraft were
ever shot down by Iraqi forces. Coalition aircraft responded by targeted attacks on elements of Iraq's
Integrated Air Defence System. Nly zoneopera i ons ceased in March 2003. 0
2009. Available at: http://www.iraqinquiry.org.uk/media/38010/rmaefly -zoner1.pdf [Accessed on

12th September, 2015]



blood and money at the beginning of the uprising. During this period, they were loved
and supported by the majority of the Kurdish people for the freedom they had achieved.
The uprisbgghs waiea BdUHemocracyo and Afr e
two main political parties in Kurdistan promised to endorse the principles of democracy
in practice (Voller, 2012, p.136). In addition, to avoid gaining automatic legitimacy from
the uprisingthe Kurdish parties decided to establish democracy and conduct general
elections in the regiorkor Kurdistan as a posiictatorship region, the holding of

frequent elections is very significant in providing the new regime with not only
democratic legitimey but also the possibility of renewing the political elite, and

avoiding internal conflicts and international criticisiine question here is whether the
main political parties managed to adopt and promote the democratic principles,
includingfreedom of &pression, the rule of law, equality, accountability, fair, free and

frequent elections, and political tolerance (Debusmann, 2007; Hitchens, 2007).

One of the best definitions of democracy is that given by Dahl (1971, p.2), which states
that a democracig characterised by a series of requisites including equal competence
conditions among the political elites. According to this definition, democracy includes
political competitions, clean, transparent and periodic elections, alternation in power of
plural political parties, and the guarantee of primary rights such as freedom of

expression and association, and the right to fair tiéedsllustrated in Chaptet, both

the Iragi and Kurdistan constitutions confirmed that the Kurdistan Region is supposed to
be a democratic state ruled by a mixed parliamenpagsidential system that truly
represents the people and works for the protection of the interests of people in the region
and upholds fundamental human rights. However, some writers argue that, although
there have been free and fair elections, the region continues to face political, economic
and social obstacles that have had a negative impact on the democratisation process (van
den Berg, 2010, p.35). These obstacles have together created a political @iult

democratic fuzziness where democratic patterns have been mixed with undemocratic
ones. Such types of regimes may be found in electoral democracies where citizens have
only limited choice to participate as the elections are influenced by politicahdbon,
clientelism, human rights abuses and instability particular where unelected

institutions, such as the military, continue to influence politics (Pipes, 1989,7p.23
Scholars on democratisation have used different names to describe tlukeigmtoral
democracy, such as manipulated democracy, tutelary democracy, fragile democracy,

6



illiberal democracy, poor democracy, empty democracysitdensity democracy,

limited democracy, oligarchic democracy, hybrid democracy, hollow democracy and
frozen democracy (Schedler, 2002, p.37; Levitsky and Way, pRC&1 66). This
proliferation of names has led to variations of the meaning of democracy in order to
grasp the new, different forms of democracy that are practised in some countries.
Studyingdemocracy in practice in the Kurdistan Region for the past two decades gives
an indication that, among the various approaches to democracy, a narrow approach has
been practised even more limited than the narrow definition proposed by Huntington, a
suppoter of minimalist democracly suggesting that democracy could include open, fair
and free elections (Qadr, 2007, p.23).

The uprising and the creation of the first Kurdish government by the revolutionary
parties was a time of rapid change in Kurdistanhwaihew government and parliament
being established for the first time (Voller, 2012, ppil®)2The KDP and PUK became

the ruling parties and formed the two pillars of the political system. The two main parties
became the centre of all political and ihgional life and enjoyed the full privileges that
contributed to the consolidation of the regime. All government activities were
concentrated wit hi nKIGpoldgician (inteiviewge 4i3sated thate s 6

In 1991 our people rose up agsti the dictatorship and threw it out. The

ruling parties were in mountains at the time; they participated in the uprising
and consider themselves as owners of what has been achieved. Therefore,
after they established the first government in 1992, theyedan be

privileged, they did not accept criticism and did not want anyone to question
them because they said that they had fought for freedom and achieved
freedom, so they demanded rewards for what they had achieved.

One of the most serious mistakesdmdy Kurds when they established their first
government was that most positions in government institutions were filled by members
of the political forces who had participated in the uprising and guerrilla fighting against
the Iragi regime. Through theseembers, the ruling political parties (the KDP and the
PUK) had the opportunity to control and intervene in every part of goverrninpatice,
military forces, parliament, various government ministries, the health service and to
some extent the judiciaiyand use them to benefit their leaders and, as a result, state
institutions had generally not been able to fulfil their functions effectiagdgdemic,

interviewee 31)As in the case of posevolution Mexico, instead of evolving towards
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military dictatoship as had occurred in other countries, the Kurdistan revolution

advanced from pure military dictatorship to pure party rule (Katzman, 20b@)of the

big issues with politicians in Kurdistan is that the region lacks political leaders with the
qualitiesdescribed byasciulli and Knight (2009, p.9): tobe good, effective and

ethicalin order to bring about the desired end@lsroughout the interviews, a majority

of interviewees agreed that the leaders of the two major political parties have dominated
all state institutions through the contr
utilise for their own interests. OndWKMP (interviewee 13) suggested that this was the

main cause of corruptionwhich makes it very difficult to overcome.

Sidig (2011) explains the effect of political domination between 1991 and 2003 on QoG,
arguing that the ruling parties in Kurdistdaring that period controlled most of the state
institutions and obliged them to work under their influence. For example, the political
parties controlled the KRG6s revenue, ant
of the size of the budget becauis&as entirely controlled by the KDP and PUK leaders,

who used all the money for themselves and their political parties. They decided how
much of the budget should be given to thi
first experience of sefidminigration has been described by some commentators as the

main cause of the statebs failure to est

Huntington notes that a successful revolution requires the creation of a new political
system (1968). Instead, in Kurdistan, the revolution created a regime based on the
predominance of the parties in power over other parties. The revolution createllya rule
political parties that controlled and intervened in every single aspect of government,
parliament and, to some extent, the judiciary (Voller, 2012, pi)2®neKIU MP

(interviewee 13yaidthaii The most i mportant i nsadledt uti o
by the two political parties, such as f i
The two main political parties control the electoral system; they work not to win

el ections in a healthy democr atdampaignolvi r o
propagandaod in favour of their | eaders b
of fulfilling the demands of the uprising, they fought for more power, collecting wealth

by abusing their authority (Kader, 2010).



The above statements wa@nfirmed by many other interviewees. For exampadge

of the Criminal Court (interviewee 35)t a t e id Kutdistant as i other

neighbouring countries, the ruling parties controlled everything in the country and they
misuse the power to keepthei seats and col |l edAGMMRal t h f
(interviewee 9pargued thatheruling parties controlled the public revenue, the recruiting
system and the media, and used these for the benefit of their pEntissthe regime in
Kurdistan was that of a hegemonic party; the two winning parties in the 1992 elections
distributed financial resources and power between them on5® B@sis (Voller, 2012,
p.149). All political activity was concentrated within the gowment coalition under the
direct control of the two main parties. In this context, parties outside the coalition were
allowed to exist but not to compete for power, at the same time as being dismissed as
reactionary groups (GM politician, interviewee 1A academic (Interviewee No 20)

argued that

[The ruling parties] were winners for the past 21 years and, even though

they were two different parties, they
50i 50 because neither of them accepted any Gdthieey bothwanted to

share power on the basis of equal shares.

Another problem with elections was that, between 1991 and 2005, general elections
were only held only once, due to the civil war and internal conflict between the two main

parties.

In addition, the eletions held in Kurdistan were neither free nor fair. The two big

political parties dominated the region and used pubic funds for their respective interests.
These ruling parties only allowed a setompetitive election, which tolerated minority
parties paicipating in the election process on the condition that they remained minority
and ineffective. These seroompetitive conditions would be indicated by the

coexistence of opposition parties and the hegemonic party, whose specific norms of
social articulabn (corporate or clientelist) guaranteed its predominance over the other
parties, even with some real or formal guarantees for the competence of other parties and
political pluralism (Dahl, cited in Fuentes, 200Ralavicini Corona (2000) called this

type of political syst e mwhereithergisnoeealelecforalh e g e
life because opposition parties are allowed to exist but not to compete and elections are



neither competitive nor equitable and ffé@onsequently, the main political gias in

Kurdistan became a potent machine for gaining electoral legitimacy as it was created to
rule and not to contest (Qadr, 2007, p.3Fby. the same reasons, Voller (2012, ppil49

52) argues thahe ruling parties in Kurdistan were not in favour ofding elections but
decided to go for elections for two reasons: first, they saw elections as the only way to
settle tensions among themselves about the division of resources and power and, second,
in order to secure international legitimacy for tieefecto existence of Kurdistan

autonomy.

By the time of the invasion of Irag by the Ukl coalition in 2003, a federal framework

for Iragi Kurdistan had been establisiethrough analysis of the situation at the time, it
would appear that there was a gaggbortunity for the KRG to provide a better QoG in
the region for a number of reasons. The first was that, since 1992, the Kurds had
managed to maintain a strong military and police and security forces, with the capacity
to maintain security in the regiofhe second reason was that, when Kurdistan became
free from the dictatorship, it established its own parliament, government and judiciary,
which made the Kurds better off than people in other parts of Iraq, who continued to be
ruled by a dictator until ZEB. Third, the 2005 constitution drafted under US supervision
codified Kurdistands aut odefaatogtate oDKurdistamg | e «
as a federal state, where Kurds could attain autonomy within the central federal state
alongside improvernts to their socieconomic and political situatiofi Fourth, the

2005 Iragi Constitution allocates greater powers to the KRG, particularly in the

8The term Ahegemonic partyo gi ven bstem@ithautrealn ni Sar
electoral life that did not correspond to the -gragty system of the Soviet bloc.

9 Regional and international pressure, in particular from Turkey, Iran and the US, was exerted on the
Kurdish leadership to keep Kurdish territories withiaq, because of fears that Kurdish separatism in

Irag would spread to the rest of the Islamic world and create political chaos in the other Kurdish
territories.

10 According to the Iragi constitution, a president is elected with atlivds majority ofthe Iraqi

National Assembly. He/she serves a maximum of two-y@ar terms as head of state (Article 70, Iraqi
Constitution 2005). The problem of sectarian identities has always played a role in politics. Taking into
account the balance, the political fies in Irag agreed to share hitvel posts between the main three
groups of Shia, Sunni and Kurds. The Prime Minister would be Shiite, the Speaker of Parliament Sunni
and the President (head of state) Kurdish. Kurds also hold the significant pogtsityfitéme minister,

vice president and foreign minister.
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management of public resourcessifth, since the start of the UN dibr-food

programme in 1997, Kurdistdras become a stable, secure and prosperous region and
has seen great economic development in particular. Following the invasion of Iraq, some
writers therefore expected that the experience of the Kurdistan Region could serve as a

successful model for othearts of Irag

However, the KRG has three major issues with the central Iragi government which have
become major obstacles to its developni@first, the central government has been
attempting to regain some of the authority devolved to the Kurds by the 2005 Iraqi
constitution, in particular in relation to the oil industry and the territories disputed
between the KRG and central Iraqi governmenth as the city of Kirkuk. Article 140

was put into the 2005 constitution with the intention to settle this dispute, but has never
been implemented. Second, the KRG announced that it wanted to build two direct
pipelines from Kurdistan to Turkey, whichaw considered by the central government as

a big step towards independence in the Kurdistan Régsomething clearly

11 See Articles 116 to 122. The new constitution recognised once more the legitimacy of the existing

KRG and, with the Kurds accepting the constitution, the Kurdish people too recognised thesgitim

and authority of Baghdad over Iraq as a whole (Article 117). Nevertheless, the KRG as a federal entity

inside Iraq was allowed greater autonomy over foreign affairs and domestic policy (Article 105).

12 The Kurds had a major role in the new Irag. Howettds did not last. In the March 2010 Iraqi

parliamentary election, the Kurds lost their position as-kitadkers in the central government, because

they only obtained 57 seats in the Assembl y. Becce
a Sunni bl oc has 91, and a rival bl oc of 1 SCI/ Sac
seats are not sufficient to swing the debate either way. In other words, the total number of Shia seats is
enough to form a government without Kurdisipgart, and the Sunni bloc does not have enough seats to

form a cabinet even with the addition of the Kurdish seats.

13Medi a reports on these issues include: Alrag wa
Turkey must have BaghdbeddapPpeowval 2D May 2012; Var
right to independent crude exports, o |Iraq Oil Rej

http://www.iragoilreport.com/politics/krglaimsright-to-independentrudeexports7954/ [Accessed on

19thNoveme r , 202141 ; Abdul Razagq, H. and Ahmed, H., A
Territories,d Rudaw News, 4 September 2012. Avail
on 19th November, 2014]; Wil som,al NMafi keetlsey tiaot e
Business Times, 13 May 2014. Available at: http://www.ibtimes.co.uk/tuskéikurdishoil-global
markets1 4 48453 [ Accessed on 19th November, 2014]; an
Oi | ,-Monitér] 9 April 2012 Available at: http://www.amonitor.com/pulse/originals/2012{al

monitor/iragsenergyimbroglio.html [Accessed on 19th November, 2014]
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unacceptable to the Iragi government (Natali, 264 Zhird, although there is some
political cooperation between the state institutionthe KRG and those in Baghdad,

there is no administrative relationship between the two.

Some of the interviewees believed that the revolutionary origin of the Kurdistan regime
was similar to that in other countries, such as Cuba and Mexico, wherffidlz party

was very powerful in maintaining discipline and loyalty and the main political parties
monopolised the parliament and government. Holders of all high positions were directly
recruited by the parties in collusion, and most public officialsjatiges were appointed

on their recommendatigimterviewees 6, 8 and 28)he three state authorities were thus
merged into the executive branch, with the major parties at the top. This opinion was
expressed by the majority of interviewees. For exampl&jR from the ruling?UK

(interviewee Sktatedit he t wo state authorities, the
mi xed up and the political paTheémapstyohave
interviewees argued that, under such a politicddigninated system, the Kurdistan

parliament failed to play its vital role as a democratic institution to perform its

legislative, supervisory and representative functiossrving as a bridge between the
government and societydue to the fact that the esutive is centralised and dominated

by the politicians, combined with weak parliamentary, judicial and local government
institutions. Thus, the parliament has not been able to strengthen good governance

values of accountability, transparency and partt@pabecause parliament has been

ruled by the majority political parties, whiclutline an agenda and style of work that

favour its own political interests and becomes a rubber stamp of the executive branch.

As expressed byRUK MP (interviewee 5)his makes parliameni we ak, unr esp.

and not able to hold the government to a:

14 The State of the Kurdish Regional Government in Iraq, an Interview by Musings on Iraq with Dr.

Denise Natali; the Minea Chair at the Institute for National Strategic Studies at the National Defence
University. Available at: http://musingsoniraq.blogspot.co.uk/2012/0&thieof-kurdishregional.html

[Accessed on 8th February, 2013]

15 However, contrary to this opiniospme interviewees from the other ruling party denied such
interference by politicians. For example, a KDP 1|
opposition works hard to encourage people not to trust the authority; they want to plardfdestded

between the people and government. This is not in the interest of our national security, rather in the

interest of our enemi es. 0
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Like other institutions, the public prosecution services are not immune from political
influence.A KIG politician (interviewee 4argued thafi T h e c prasbcution service

and courts in each geographical area are under the influence of the ruling political party
i n that p aOné aftbeusshostcomirags of thedpublic prosecution service in the
Kurdistan Region is that it officially belongs tcetMinistry of Justice, which is part of

the government and therefore controlled by the ruling pa&i€&M MP (interviewee 9)

commented:

The public prosecution service is not powerful and not independent, because
it belongs to the ministry of justice which is a part of the government. For
example, last week a delegation from the public prosecution service of
Sulaimaniyatand Erbil came toarliament and complained about the

situation, stating that they had no power to bring forward cases of

corruption, in particular those cases related to-hegkl politicians and

officials.

Several other interviewees confirmed that, for the same reagbli; prosecutors were

unable to bring cases of corruption where Higlel officials were involved.

Some interviewees suggested that the public prosecution service should therefore
become part of the Judicial Council, which is an independent body and gnte more

power and control to prosecutors to do their job. Howevérmer vice president of the

Iragi Federal Board of Supreme Audit (interviewee &% disappointed in the Judicial
Council because, in his opinion, its members are themselvasdependent. He asked
AWho appointed the judicial council ? The

and appoints those close to his party. S

Thus, since the establishment of the first Kurdish government, there havedneeis
degrees of political interference in government institutions, although the ruling parties
have always claimed to rule the region according to democratic printipigsrticular
after 2005, since when they have regularly held elections, aretrgoent includes
democratic institutions. As mentioned above, these institutions have always been
criticised for being dominated by the ruling parties and used for the benefit of their

leaders and members.
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Most interviewees referred to faults in the poéit system in Kurdistan as the main
problem and source of the existing bad governance system in the region. This defective
political system is represented by the political domination of public and private life, and
the abuse of power for private gain leasated an environment that encourages

corruption within the public institutions (KIU MP, interviewee 13). A GM politician

(interviewee 15) stated that

There are many causes; however, the main one, from which I think all

others derive, is the politicabdhination ovestate institutions and over
peopledbs |ives. The ruling parties 1in
government institutions, the police, the military, the security services and

the courts. The politicians use these institutions for their poattivities.

A KIU politician (interviewee 8) corroborated this opinion that the biggest obstacle to
the reform process is the political system:

The ruling parties themselves are like the mafia; there are bands of corrupt
people spreading among the government institutions and they are working
in bands related to each other. These people created a strong shell around
corruption to protect themselvaad do not let anyone destroy their shell.

Hence, one of the main problems in Kurdistan is political domination. The region lacks a
strong political system willing and able to provide an environment that supports reform
in the structure of governmentstitutions to improve their performance (GM politician,

interviewee 17).

Political domination of freedoms (freedom of expression and association)

The role of the press and freedom of association have recently attracted attention for
their links to demoarcy. Cogen and De Brabandere (2007, p.673) argue that freedom of
speech and free public debate is essential for any democracy and an important
precondition for free and fair elections. Freedom of expression gives citizens the
opportunity to participate edttively in political life by expressing their views and

having discussions between themselves, and informing the politicians and the
government of their views, in order to adopt them in their policies and strategies.
Freedom of expression means not ohby tight to be heard but also the right to hear

what others have to say (Dahl, 1998, p.241).
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The rights to freedom of association and of assemblglasely linked to freedom of
expression andre essential components of democracy. Thelyde the righto

demonstrate, assemble, protest, and to form and join political parties, organisations and
clubs for the protection of their interests. Freedom of association is a prerequisite for
democratic representation and for genuine participation in polititatdeand

government decisions (Dahl, 1998, pp.231

The media are a key channel for informing citizens about their rights and duties, and
public affairs, and an important means of communication between the people and their
representative in parliamefthrough their detective and investigative work, the media

can play a watchdog role against government abuse. How well and effectively the media
fulfil these duties is important for QoG (interviewees 1, 3, 7, 9, 11, 13, 15, 20, 23, 30, 36
and 41). LedermariLoayza and Reis Soares (2001, pp3lried to determine the effect

that the media can potentially play in combating corruption. Their findings support the
hypothesis that a free press effectively deters corruption, and that consequently countries
wherefree media exist and access to the press is more widespread will experience less
corruption. Brunetti and Weder (2003, pp.18B4) carried out extensive research in this
area and came to a similar conclustditheir empirical studies have shown that

decisons by officials in the public sector on whether or not to behave corruptly depend,
like any other offence, upon the amount of gain received, the probability of being
detected and the size of any punishment upon being convicted. It has been suggested,
therefore, that a free and independent media can form a significant part of the detection
process of the offence of corruption and therefore work as a deterrent to corruption, and
that low levels of press freedom are associated with high levels of corr(ipjpdvart,

2002; Brunetti and Weder, 2003, pp.1824)}’

16 They also determined that four variables that influence the media are laws and regulations, and
economic, politial and repressive actions.

17 While generally true that developed states possess freedom of the media as well as good governance
and developing states mostly have high corruption and low press freedom, the researchers submit that
there are some exceptiotasthe rule. Developed countries such as Italy and Hungary, with a good legal
framework for freedoms and liberties, and developing countries like India, the Philippines, Mexico,

Russia and some Latin American states, have a mostly good environmentdonfreeexpression, but
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Adsera, Boix and Payne (2000) keep data on the daily average consumption of
newspapers per person, and found that it varies from 0.7 copies per person in Hong
Kong to 0 in Mauritania. Thegoncluded that the number of newspapers per person is
negatively associated with the level of corruption. In this context, they suggest that state
control of the media will lead to serious corruption. In particular, in a newly established
democratic regiosuch as Kurdistan, the ruling parties could easily utilise the media to
influence the political agenda in the region. In newly democratic states, the media can
play a significant role in directing the public and legitimising the new regime (Lindstedt
andNaurin, 2005, pp.2%). As discussed below, both the available literature and the
majority of interviewees suggest that the ruling parties in Kurdistan used various means
to restrict the freedom of the media such as legislation, threats and intimidageitap
harassment, verbal abuse, media concentration and the provision of limited information

by the government.

Reporters Without Borders (2010) noted that the media play a major role in shaping the
views of Kurdish people. The opinions of a significantber of intervieweé&on the

effect of the media on QoG in Kurdistan can be summarised as follows. If the core of

democracy and QoG i s peopnakingprocpsaantdinci pat |

governing the country in the best way (direct or throtngir representatives), then it
could be said that the media played a big role in the success of this process in at least

three ways:

1. Creating citizen awareness by transferring reliable and true information, so they
can decide according to their beliefsd interests and vote for the group or the
party that the citizen thinks best able to protect his/her interests;

2. The media is a most effective instrument for creating opportunities to participate
in public opinion. For example, the media provide an opdtst for experts,

opinion formers and even those who were traditionally ignored to participate in

all have high levels of corruption. However, countries such as Malaysia, Singapore and Jordan, with a
very limited legal framework for freedom of the press, have low levels of corruption.
18Interviewees 2, 3, 6, 9, 11, 13, 18, 20, 28, 29, 36 and 41.
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public debate through the free media on the one hand and through monitoring the

ruling parties and the governmentds a:
3. The free press casupport the detection of corruption and therefore act as a

deterrent to it. This can help the process of accountability.

On the official level, there is freedom of the press in Irag and the Kurdistan Region. For
example, the 2005 Iraqi constitution appated the importance of freedom of

expression. Article 38 holds that the state will guarantee, in a way that does not violate
public order and morality, freedom of expression through all means (Iragi Constitution,
2005)° In 2007 the Kurdistan parliamealso passed the Press Law in the Kurdistan
Region, which gave more freedom and immunity to journalists (Reporters Without
Borders, 2010).

Despite the great improvement in the new law, it still contains several sections that
restrict reporters from pubhéng anything that defames public officials and politicians.

For example, under Article 9 journalists can be punished with a fine of between one and
five million Iraqi dinars for libel, slander or defamation. This law has been misused by
many politicians ad officials to convict journalists writing about cases of corruption
(interviewees 1, 12, 15, 17, 18, 19, 20 and 28). As a result, many journalists argue that
these laws prevent them from practising their jobs free from fear of persecution (US
Departmenbf State, 2009).

According to the 2008 US State Department report on human rights in Iraq (including

Kurdistan), there were Ano government r e:
191 n full, the text is: Article 38: AThe State sh
morality:

A. Freedom of expression using all means. B. Freedom of press, printing, advertisement, media and
publication.

CFreedom of assembly and peacef ul demonstration,
Thus, according to this Article, the law could impose restrictions on freedom of expression for the

purpose of public order and morality.

Articl e 39 r eeddnstoforf &nid jois dssocialidneand political parties shall be

guaranteed, and this shall be regulated by law. Second: It is not permissible to force any person to join

any party, society, or political entity, or force him to continue his membenshipii t . 0
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that the government monitoreeh&il or Internet chat rooms. Indduals and groups
could engage in the peaceful expression of views via the Internet, includirgnbyiel 0
(US Department of State, 2009). In the introduction to its 2007 reports, the State
Department rightly notes that

The constitution and law providestrong framework for the free exercise of

human rights, and many citizens contributed to efforts to help build

i nstitutions to protect those rights.
were greatly stressed and faced difficulty in successfully respptalitne

chall enges presented by widespread hum
Department of State, 2008a).

A majority of the interviewees suggested that, since 1992, most of the media in

Kurdistan are working under the direct or indirect influence of the pallpiarties and

represent their interests. For example, a media academic (interviewee 11) stated that
R90% of the press and media channel s bel
their direct Ideraddedthdtithose smedia thatdng to thel political
parties comply with the partiesd ideol ogi
interest of those parties, and consequently do not focus on political corruption and

mislead the public, in particular during election campaighs. ruling parties fund these
media.A GM MP (interviewee 18) argued thidatT her e i s pol i tical d
ruling parties spend public money for their party without restraint. For example, both

PUK and KDP spend a large amount of public moneyHeir dependent media

c hannel s Taerdingpartiessirsthe &urdistan Region created an environment
where citizens, public prosecutors and the media can find it difficult to obtain the
information necessary to detect misuse of power and irregedsairit public office,

which are often indicators of corruption and inappropriate management of public

resources (interviewees 7, 20, 30, 38 and 41). Without supervision and transparency of
budgets and rules, national resources might be plundered andgimvged by corrupt

officials. This closely relates to accountability, because lack of transparency and weak

accountability mechanisms tend to facilitate corruption (Winkler, 2000).

The interviewees had different opinions about the level of transparetioy KRG.

Those loyal to the ruling parties were the most happy about the level of transparency
provided by the government, while the opposition supporters were seriously critical. A
PUK MP (interviewee 32) considered transparency significant for goodrgonee and
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was of the opinion that during the past four years the extent of transparency in
government offices had not been bad. She gave some examples of transparency, such as
open discussion on budgets in parliament and allowing MPs to investigatergenéah
documents. In addition, a KDP MP (interviewee 34) argued that government offices had
an operdoor policy for investigations not just by MPs but also by the public. She added
that, with some of her MP colleagues, she had carried out visits to vgaeesiment

offices and they had been welcome to investigate any documents they wanted.

A judge of the High Criminal Court (interviewee 7) felt that a lack of transparency was

of itself an indication of corruption, and added

If the government is trufbl it does not need to hide data; personally |

believe that a large portion of the budget is being taken illegally and will be
wasted the evidence is that the parliament is not aware of the details of the
budget and how it will be spent.

The formerchairman of the parliamentary Integrity Committee (interviewee 25) said of

transparency in Kurdistan:

There is no transparency in parliament. Let me give you a real example

which | have seen myself. When | was an MP and | was a head of the

Integrity Commitee, in our regular meetings | told the members of my

commi ttee fiwe are supposed to monitor
cases of corruption and misuse of powe

find out how the parliamenmbéasanasnpsg nds i ts
budget of $60 million for general expenses, but no one knows how the

Speaker of parliament spends this mone
We made a for mal request to the Speake

spending, but they didot allow us to see any receipts. Any details or even a
single file about spending. | personally expect that more thaithinaeof

this money is spent improperly, by which | mean used for their own
interests. At the time, | remember, | made a public $p&mche media and
said if we could not clean our own roankt meant the parliamerithow

could we clean up Zakho, Halabja and Kifri [the border cities] from
corruption?

A former minister (interviewee 36) said that the lack of transparency and acabiyntab
could be considered the main defect in the Kurdistan administrative system, where
money and budgets are available to officials who have full control and discretion to use

this money without a proper mechanism for achieving transparency and acdayntabi
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dishonest officials can easily misuse their power for private gain. For example, officials
have wide discretion in spending public money for the purchase of cars for their
organisation, to maintain buildings and to grant contracts, and they migidesthnetion

for their own benefit.

Furthermore, it should be noted that freedom of expression and the media is closely
connected to the availability of alternative sources of information. In an environment

where all the information is provided by aglmsourcé especially if this source is the
government or a single party or a grdugitizens cannot obtain a full and true picture of

the public affairs and consequently cannot participate effectively in political life (Dahl,
1998). A majority of interiewees referred to the lack of transparency and lack of the

right of access to information as two of the most significant problems in Kurdistan. Until
2013 there was no specific law to regulate access to public information. On the other

hand, the right gjournalists to access data and information was covered by the Press

Law. ForexampleAr t i cl e 2 protects journalistso r
i nformation of 1 mportance t o cButtthereisns an:
nothingin the law to oblige public offices to provide information. Some commentators
believe that this may be because government and politicians are against enacting such a
law for fear of being blamed by the public or of facing court action; they are always

hiding information and data (Karim, 2010a). However, according to some MPs
(interviewees 1, 8 and 23), acting under pressure from the opposition parties in 2013 the
Kurdish parliament passed the Right to Access Information Law, which guarantees the
right of acess to public information and was considered by the interviewees as a
significant step towards freedom of the media.

Despite the fact the constitution and law in Kurdistan/Iraq recognise the principle of
freedom of expression, in practice there has loegoing violence against journalists in
the region. Under Article 9 of the 2007 Press Law, the only penalties for breaching the

| awébs provisions are fines, for exampl e I

20 Some journalists argue that, despite the enactment of such a valuable law, legal protection has never
been a problem, but rather the failure to implement the law. See Committee to Protect Journalists,
iMountain of impunity |®»omx2 oAprri IKu2dil .t akv g iolua nle
https://cpj.org/reports/2014/04/mountafrimpunity-loomsover-kurdistanjournali.php [Accessed on

2nd February, 2015]
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nothing in the law that allows jouatists to be arrested or imprisoned. However,

according to several interviewees, up to 2012 the Kurdistan courts usEtbtheenal

Code under which journalists could be punished with imprisonment as well as?a fine.
This tactic was used by the rulingrpes as a tool to suppress and punish independent
journalists and media, and many interviewees believed that the parties successfully used
such tactics until very recently. Commenting on a 2012 report by Human Rights Watch
(HRW), Azad Hamad Amin, the headlthe Kurdistan Journalists Syndicate, said that

the press law that give rights to journalists to do their jobs free from intimidation and

threat was not applied in the region (Zebari, 2013b).

According to HRW, Kurdish journalists were being harassebladtacked, particularly
in Erbil and Duhuk, for their coverage of corruption. HRW reported that obeirof

magazinebdbs reporters, Soran Mama Hama, W i

21Articl e 433 (fADefamation and insultod) of the |Ir
2010)states:

i(l1) Defamation is the imputation to another in i
such person to punishment or cause him to be scorned by society.

Any person who defames another is punishable by detention plus a finewe b those penalties. If

such defamation is published in a newspaper or publication or other press medium it is considered an
aggravating circumstance.

(2) Such person is not permitted to establish the proof of his imputation unless that imputategtes di

at a public official or agent or public deputy or he is carrying out an act in the public interest or if such
imputation is connected with the office or employment of the aggrieved person but if he establishes the

proof of all imputations made,théenher e i s no offence. 0

Article 403 (Al mmodest and shameful actsodo) statesc
possesses, obtains or translates a book, printed or other written material, drawing, picture, film, symbol or
other thing that violatethe public integrity or decency with intent to exploit or distribute such material is
punishable by a period of detention not exceeding 2 years plus a fine not exceeding 200 dinars or by one

of those penalties. o

Article 372 (AOffesncexstithdtl ivii®lsadt)e rntelei Piemal Co
iThe foll owing persons are punishable by a peri oc
exceeding 300 dinars:

€ Any person who prints or publishes yamisbpellsk sacr e

the texts so that the meaning of the text is alteé
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after receiving threats for three months due to his worloomption®? En.rsf.org

reported that the journalist Sardasht Othman was kidnapped by gunmen in Erbil and
killed because of his articles criticising the ruling parties; and on 5 December 2013
Kurdish journalist Kawa Garmiani was assassinated by unknowrdamae in front of

his home in Kalar in the province of Sulaimaniyah (KNN Nef¢).media academic
(interviewee 11) pointed out thaiblence against journalistgas a significant issue,

arguing that, although there was no official censorship and jousdigshot need to

obtain government consent to publish news, events had created an environment where
journalists had become emotionally subject to-setfsorship due to fear of threats and
attacks by the security forces, police or unknown armed pébphe US State
Department confirmed this, stating that
militia and insurgency groups, was commonplace. Media workers reported that they
refrained from producing stories on insurgency and militia activity for feeataliatory
attackso (US Department of State, 2008b)

Some interviewees suggested that there are clear red lines that could not be crossed by
the media: criticism of the president and his family, fighking politicians and

ministers, and especially casef corruptionKarzan Karim, a freelance journalist and

also an employee of the VIP security department at Erbil International Airport, was
kidnapped from his home in November 2012 by members of the Paratsin (the security

22 However, the KRG courts took no action to investigate the case of Mr Hama, claiming that it was not
within their geographical jurisdiction bause he was murdered in Kirkuk, which was not under KRG
administration. For more details, see US Department of State (2046)Q (2008).

23For more details, see | FJ-cérrafbidn Eyrdish jdumalistKawa di st an
Gamy a n i murderedo. Availabl e at: htkurgishjournkliger di st an
kawagarmyanimur der ed/ ; and @Al mportant detailed infor ma
assassinationodo. Avail abl eOlinaportantdetailedmformdtionabeuttkea c f e . or
journalistkawagarmyanisassassination/

24See Article 2 of the Press Law of Kurdistan, 20
i mposed on it.o See al so Art i edbneof egb@muaidatiohand qi Con s
correspondence, postal, telegraphic, electronic, and telephonic, shall be guaranteed and may not be

monitored, wiretapped, or disclosed except for | e

22



arm of the ruling KDP¥> However the prime minister claimed that Karim was arrested
and detained not for journalismelated work, but rather for divulging sensitive
government information to a third party. The independent media claims that Karim was
arrested and detained only becausarmounced that he intended to write about some

sensitive political corruption cases at Erbil International Airport related to KDP leaders.

The US State Department c¢cl aimed that dal o
of major independent papers for publishing articles that were critical of the KRG or
Kurdishparty officials, especially for alleg
2009).Furthermore, the 2012 HRW report on Iraq noted that at least 50 journalists and
opposition political activists had been arbitraalyested and detained; seven of them

were prosecuted for insulting or defaming public figures. According tEudingistan
JaurnalistsSyndicate, in the last six months of 2012 there were three major cases of

abuse against 14 journalists and eight cases of threats against 11 journalists (Zebari,
2013b).Commenting on the HRW repothe head of the Kurdistan Journalists

Syndicae toldAI-Moni t or: Al n our report we mentio
breaches that could be worse than those cited by the HRW report. However, we noticed

that they cited specific sources and did

Another problenthat relates to the freedom of expression and association in Kurdistan is
the right to protest. On 3 November 2010, the Kurdistan Parliament passed a law
regulating demonstrations within the region; some interviewees believed that the ruling
parties passethis law in order to restrict people from protesting against corruption and
demanding better public services (interviewees 2, 5, 8, 10 and 13). One NGO explains

how the Act could restrict the right of protest:

According to the law, groups organizingyakind of demonstration have

[to] register and receive permission to mount these demonstrations from the
authorities seventtwo hours beforehand. This stipulation clearly takes

away the right of spontaneous demonstration or association. If any violence

25 See Human Rights Watch,l r a q i Kurdistan: Journalist Gets Tw
http://www.hrw.org/news/2012/10/14/iralgurdistanjournalistgetstwo-yearsprison; US Department of
State (2013).

23



oocurszeat the demonstration, the authorities can charge the organizers with a
crime:

According to an academic (interviewee 11), the two ruling parties want to justify their
actions against free speech. It is obvious that Kurdistan is not an indepenigetista

part of Iraq, with which it is always in dispute. There is still the possibility that extremist
Islamic and nationalist parties will take power. This situation is used as an excuse by the
ruling parties to mislead the public about why they do ngtgtiention to the reform

process. Through their own media, they try to convince people that radical reforms are a
big risk and in the interest of the Kurd:
against free independent voices, accusing theleioly traitors and implementers of

foreign agendas. Not only were such accusations spread by word of mouth, but the
authorities also secretly threatened independent journalists and activists, in some cases
even leading to arrest, torture and assassindtiaman Rights Watch, 2013).

Some interviewees argued that, despite all the problems and legal boundaries, it is
irrational to ascribe the decay in freedom of expression solely to failings in the law or
the constitution. Other factors hinder free expression, such as the culture of an
authoritarian regime that has ruled the country for a long time (interviewees 2, 10, 28,
32, 33 and 36). In particular, in an environment such as Kurdistdrere the political
culture lacks democratic values and norms, and many conflicts and inconsgsst

in society between the different religious faiths and ethnic grotips phenomenon of

aut horitarian culture dominates soci al al

In addition to the political domination of the press, some interviewee20129, 38

and 41) described two other defects in the Kurdish media: first, a lack of professionalism
among journalists and second, a lack of trust between independent media and the
government. The interviewees considered establishing independentiorstito train
Kurdistan journalists, both to develop their credibility and professionalism and to
establish trust with the government. This is considered a significant tool to improve the

role of the media and direct the journalists to fight corrupticacoeptable ways.

26 Christian Peacemaker Teams, quoted in UK Home Office (2011).
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With regard to the reform process, the majority of interviewees recommended more
transparency in the public sector and agreed that the government must provide
opportunities for the public, the media and parliament to investigate its iWovwkever,

the majority of interviewees suggested that, in spite of all the violence and threats that
have been mentioned, the KRG is making some progress in terms of freedoms and civil
society initiatives. There has been significant progress in suppioeeoiedia, freedom

of expression, transparency and accountability. The press has managed, to a significant
extent, to maintain its watchdog status, and constructively criticises the government and
its policies, and to a limited extent the free pressurdi§tan plays a positive role in

improving QoG.

A majority of interviewees believed that the political corruption that has been occurring

in Kurdistan has led to a reduction in the quality of public services and an unequal
distribution of wealth, publigobs, land and power to its citizens. The quality of

education has deteriorated, and the public health services are very poor. Furthermore,
political corruption has increased inequ:
continuously getricheratdh e poor get poorer due to in
are similar to those in the former Soviet Union and the Eastern European countries

where the government was controlled by the Communist Party (Court of Appeal judge,
interviewee 19). At that timehe powerful ruling parties of each country had offices in

all the organisations of government in order to be able to control the government and

rule the country according to the will of the party and party interests. These parties
established their cella the form of a pyramid; it was a hierarchical system with the

final decisions left to the head of the party (Latif, 20I®)e reasoning behind the above
defects in relation to implementing the constitution was explained by Hardi (2011), who
states thabetween 1960 and 1970 most Kurdish political parties were founded on
communi st i deologies and consequently cal
form of communism (Stalinist.eninist), which did not tolerate differences in ideas and
thinking. Thiscreated a totalitarian character among the Kurdish political parties. Hardi
further explains the bad side of this communist culture of political domination as

follows:

1 There was no acceptance of pluralism or variation of political opinion. This resulted

in internal fighting between the two ruling parties in the mountains both before 1991
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and after when the uprising occurred, and spread across the geographical area of
Kurdistan. Thus the PUK controlled and
(Sulaimaniyah) ancte KDP t he fiyel |l ow areaodo (Erbi

1 A culture of revenge was created. The two ruling parties constantly used violence
against anyone who opposed them;

1 They discouraged implementation of the rule of law. There was no punishment of
powerful people, oly the poor (inequality);

1 They controlled the media, deprived people of freedom of expression and
encouraged a culture of silence and acceptance;

1 The judiciary was partial, through recruitment of judges and public prosecutors from
among party members. Moaccount was taken of their political influence than their

experience and qualifications.

A former deputy minister (interviewee 27) confirmed that there was political
interference in government works; this was the most extensive type of corruptiorand th
source of other types in the public sector, and political leaders sometimes acted like
ministers. He argued that even the Minister of Finance was not aware of details about the
money derived from oil or how much oil been extracted, and did not haves ac@db

the money earned from oil because these deals were carried out gutgig

politicians. In 2011, the Minister of Finance was questioned by parliament about these
details, but admitted that he was not aware of many of the details. This isd&vawil
sector is dominated by the Ministry of Natural Resources, which is under the control of
the KDP (the dominant political party), while the Ministry of Finance used to be
controlled by the smaller PUK. This situation continues, as the currergt®hif

Finance, Rebaz Hamlan, is from Gorran (formerly an opposition party). In an interview
with KNN TV channel, he said:

Among the violations carried out by the Ministry of Natural Resources in

the previous cabinet was that all oil and gas companies exempted from
tariffs é parliament was not aware of
those companies in that period, about 36 companies operating in oil

production in 59 locations.

27 KNN TV, interview with Minister of Finance, Rebaz Hamlan, 17 May 2015. Available at:
http://ekurd.net/iragkurdistanministry-of-finance naturatresourceslid-not-answerour-questions2015
05-17 [Accessed on 20th June, 2015]
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The nature of ruling political parties in Kurdistan is differisom politics in democratic
states. The state is merely a facade that hides personalised political relations, favouritism
and political corruption. An academic (interviewee 5) believed that political domination
was one of the main causes of corruption, amgaied that free media and opposition can
monitor this issue and criticise it publicly. In addition, he believed that establishing a
technocratic governmefitthat is not influenced by parties could reduce the level of

corruption.

In relation to politichkdomination of parliament, a GM MP (interviewee 2) felt that the
majority of MPs, the Speaker and many parliamentary committee members all worked
under the direct influence of the main political parties. They felt that their duty was to
hide the faults ashcorruption of the government. Hence, they played the role of a shield
to defend the government, rather than monitoring its work. The majority of interviewees
thought that the judiciary was under similar political influence as other state institutions.

For example, a KIG politician (interviewee 4) said:

It is obvious that the judicial committees are currently appointed by the

president of the Kurdistan Region, who is head of the KDP (the biggest

ruling party), so he is not going to appoint anyone togbgtion except

those who are |l oyal to their party and

Funding of political parties

Political campaigns are essential for representative democracy as they determine which
party will attract the most votes. It is clear that party campaigns require funds, whether
these come from party donors, government funding or illegal sources. héesldhgt
disproportionate political finances may harm the electoral process as imbalance in the
funding of political parties can reduce the prospects of equal political competition
(USAID, 2003)

28In a technocracy, politiciansareplaced in government by professionals, such as scientists and
engineers, because these people are more competent to manage government portfolios. This movement

first appeared in the early 20th century in the United States and Canada (Taylor, 1988, p.21
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To achieve equality in political competition, theantity, point of supplyandintention

of the money obtainedh politics mustbe transparent andlearly reportedand be

made viably available tthe public. Suchfinancial declarationscan prevent the misuse
of public funds by powerful political parties strengthen their position and buy votes
(USAID, 2003).

According to Knights (2009), in Kurdistan corruption is high due to the lack of political
competition. Political parties use public wealth to purchase power and, in certain places
where economic opptunities are few, corruption takes place because people use
political power to acquire wealth. Abdulla (2012) said that in Kurdistan corruption has
been focused largely in the political domain, whereby the two political parties dominate
the public and pviate sectors and use these institutions in a patlient relationship

through which they offer money and services, in return for which they receive support

and loyalty.

A GM MP (interviewee 2) suggested that, due to such problems, there must be specifi
laws and regulations governing the political parties and election campaigns. These are
essential in order to prevent funding through illegal sources and the consequences of
disproportionate political financing. In addition, the electoral law must be daden
prevent the political parties engaging in illegitimate electoral expenditure, such as vote
buying and various forms of bribery. Furthermore, another GM MP (interviewee 9)
argued that, to prevent vebelying, the political parties should be obligedieclare

their expenditure on electoral campaigns.

Absence of a strong political opposition

Political parties are an essential element of parliament, as it not only represents citizens
as individuals, but also the people collectively (through theigalliparties) to progress
certain policies (Dahl, 1998). A plurality of political parties serves to give the electorate
a free choice in electing their representatives from various parties, and to deliver
peopl eds demands t o p apublicdetveteras thedbasa forf e e d
policy-making. In this context, political competition and opposition parties can be
considered as significant elements of the election mechanism that grant citizens choice
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and power to throw out unresponsive elected p@is(interviewees 1, 4, 7, 8, 15, 20,
22 and 28).

To assess the role of the opposition in the democratic process in Kurdistan one should
look back to 1992, when the first election was held. In that year the two main political
parties obtained nearly 9086 the votes, and established a government between them on
the basis of 50% each. Due to the civil war and conflict between the PUK and KDP, no
further elections were held until 2005, and Kurdistan administrations were divided
between the two parties geaghically. The two parties ruled the areas under their
control and both oppressed the smaller political parties and impeded their operation
(interviewees 1, 4, 6, 8, 33, 34, 38 and 41). In 2005, the Kurdish authorities held new
elections; the two dominaparties, KDP and PUK, ran on a joint list, called the
Democratic Patriotic Alliance of Kurdistan, in order to avoid further conflict between
them and to divide power equitably according to theirgbeetion agreement. In this
election, the coalition onagmore gained the majority of votes (nearly 90%), which
allowed them for a second time to suppress voices of opposition and to divide up key

positions in government between themselves (Leezenberg, 2005).

In 2009, a new movement (Movement for Changé&amran (GM)) appeared in

Kurdistan. GM is led by former PUK deputy leader, Nawshirwan Mustafa, who resigned
from the PUK in 2005. The majority of GM members were young people disappointed

with the two main parties. GM participated in the 2009 general elemtidrobtained

25% of the votes, becomingthesecéond r gest party. Ot her nAr e
13% of the vote, and the three opposition parties together gained around 38 of the 100
parliamentary seats. Subsequently, the opposition parties haae foalmore reform

and the number of voteswon by the KBPUK A Kur di st ani 0 | i st h

obtained only around 55% of the seats in the last election on 25 July 2009.

Until 2009 Kurdistan lacked active opposition parties. What opposition ditaxise

time was weak and could not play a significant role in monitoring the government.

29 The KDP leader, Massoud Barzani, assumed the presidency of the Kurdistan region, and his nephew
Nechervan Barzani became prime minister; from the PUK, Jalal Talabani obtained the presidency of Iraq
and Adnan Mufti became Speaker of the Kurdistarigradnt, overseeing a unified, albeit inactive

parliament.
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Furthermore, opposition came mostly from Islamic parties (Kurdistan Islamic Union,
Kurdistan Islamic Movement and Kurdistan Islamic Group) and péoipigarticular

liberalsi did not trust these parties. The opposition parties during that time were

therefore able to provide people with an alternative in elections, and to remove the elite
Arascal so (interviewees 1 and 7).d,I| mtthli
problem was that there was no effective and active opposition, which gave the majority
parties a chance to form the government and rule the state according to their interests
with no one to criticise thehmackofbrtactives t h
and trustworthy opposition is an obstacle to the reform process and the improvement of
QoG. Hence, the absence of active opposition parties for nearly 17 years is a significant
cause of corruption (interviewees 2 and 41), as thereneereal alternatives for people,

and the ruling parties were able to win the elections and misuse power without fear of

being penalised by voters.

Most opposition party interviewees argued that the PUK and KDP, who are the main
beneficiaries of corrupn, have always resisted opposition by using violence and other
forms of oppression. The ruling parties also try to justify their actions by making excuses
such as external enemies and threats to national security. However, one KDP MP

(interviewee 33) sd,

| do not believe that facing up to the enemy is simply an excuse. | think it is
a facti we have a real problem with the Iraqi government over disputed
land and the KRG budget, and | believe priority must be given to these
issues.

Such statements illustrate that the ruling parties portray themselves as the only rescue
force and people are left with two optidnsither to accept a Kurdish authority with all

its defects (including corruption) or face violence and oppression by Afabsver,

some interviewee@, 9, 15 and 31ere in total disagreement with this view and

believed that, by making such excuses, the ruling parties were only trying to justify their
unfair extraction of rents from the national treasury and to maintaingbwer, and

they want to mislead the public in order to ignore the issue of corruption, which they do

not consider a priority.
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The appearance of opposition for the first time in 2009, with 38% of parliamentary seats,
changed t he o0 ugpolticallspacefin particelar,ithe gppositiod parties
played a significant role in public awareness by explaining public finances and how the

government deals with this revenue (academic, interviewee 11).

This study argues that democratisation in Kstah is a negotiation between the
opposition and the authoritarian power, in which the strength and positioning of different
factions determines the transitional outcome, and in this context the opposition plays an

important role. Huntington (1991, p.1lidentified three different modes of transition:

1. Transition occurs when the ruling party, by its own volition, introduces favourable
reforms for better QoG;

2. Transplacement. This happens when the ruling party and opposition are both willing
and agreea bring about changes by negotiation;

3. Replacement. This can take place when the opposition undermines the legitimacy of
the ruling elite and undertakes responsibility to make political changes after removing

the ruling party from power.

Thus,ifthegg er nment i gnores the publicbds demar
electoral process, and voters have not been given a chance for peaceful political change,
people may become disappointed and opposition parties may decide that the only way to
change igo topple the incumbent by violence, as happened in Nicaragua in 1961. In

such situations, the risk of conflict will increase while corruption and injustice go
unchecked, dragging the entire political system into crisis (Klitgaard, 1988, pp)136
INnFeEbuary 2011, the opposition parties trice
reform. They encouraged people to protest, asking for the dissolution of the government
and its replacement with one of technocrats. The protest started in Sulaimaniyah on
February 2011 and lasted until 30 April, when it was ended by force (Stahlschmidt and
Johannisson, 2011). When the opposition was disappointed with that option, they used

t he second -plpademe (thidl)r atnas br i ng abwthuit ¢ ha
the government and presented the government with a package of six main points for

reform3°

30 Details of this sixpoint package are given in Chapter 8
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In the general elections of November 2013, the political position of the opposition
parties significantly improved, when they obtained 40 seats betweentthem¢re

than in the 2009 election). After long discussions, they decided to form a coalition
government with the ruling parties, which had obtained 56 seats (National Democratic
Institute, 2013). This coalition again resulted in a weakening of the ojgpogitice, but

all the political parties described the coalition as the best option in the circumstances,

due to external fears emanating from the Iraqi government (Barwari, 2014).

Figurel: Political monopolisation of power in Kurdistan
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Nature of Inquiry

The Kurdish wuprising was initially a res:

It focused on ending the dictatorship and the oppression of the Kurds of Irag. The initial
main demands of theeshmergavere therefore democracyamicipatory policy and the
Kurdish national right to seljovernance. From the beginning, the two ruling political
parties in Kurdistan promised to endorse the principles of democracy in their political

agendas (Feldman and Martinez, 2006, pp.8388

As this thesis involves discussion of the reasons for the failure to implement the
constitution in Kurdistan, this discussion begins with the constitution of Iraq. The Iraqi
constitution provides for establishment of the state institutions, determines their
functions and powers, and in particular defines the powers of the KRG and the federal
government, and outlines the rights of citigé@feldman and Martinez, 2006, p.889).

It is clear from the preamble that the new Iragi constitution of 20ifopted aftethe
count r y o0 $aimed to eplaed the dorgjanding authoritarian regime with a
democratic government that would deliver good governance in Iraq. For this reason, as
will be explained below, the constitution includes provisions for the ediaigist of
democratic and good governance institutions (Article 19, Global Campaign for Free
Expression, 2005). The preamble of the Constitution of Iraq describes Iraq as a
democratic, federal, representative, parliamentary republic, in which governaaseds b
on the peaceful transfer of power, fair distribution of financial resources and providing
citizens with equal opportunity. The constitution recegsithe KRG and gives it

authority to amend laws in its region, to have its own security forces, asthtaish
consulates abroad (Article 117). It recognises Kurdish as an official language along with
Arabic (Article 4). In addition, the new constitution granted the Kurdistan state broad
financial and administrative authority that would enable Kurdigiananage its
administratve affairs in line with the principle of decentrsdd administration(Article

121).

The new constitution expressly affirms the doctrine of one of the most significant

requirements for good governance, namely the separation erpdticle 47) and the
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rule of law (Article 19). This was a major change as, for a number of decades, power in
Irag was concentrated in the executive which was itself ruled by a single party or, more

accurately, a single person (Katzman and Prados, 2005)

Researchers suggest that democratisation (generally) would be supportive in introducing
good laws and regulations, and enhancing the rule of lawf atich cansubsequently

support improving the quality of governance (Charron and Lapuente, 30283 470,

Collier. 2009, pp.16i14; Rothstein and Teorell, 20080.165 90)' The relevant
provisions of I ragds constitution are i mj
whether the constitution supports the democratic proaessyhether the defeds with

the actual document or results from a failure to implement the constitution.

The central questions of this study are: (1) whether democratic provisions enshrined in

the constitutions provide a robust framework for the creation of a better Qo@)and

why these democratic provisions in the constitutions could not be implemented in

practice. Many factors influence establishing a QoG in any state, such asxastirg

good economic environment, cultural support for participation in the degisadimg

process, a modern administration system, the existence of cooperation among the various
social organisations and good constitutional frameworks (Charron and Lapuente, 2010
p.443470) . Dahl states that f@fa conteetbasicut i or
democratic pol i ti c a,inparticgla wherea deroogratio sygtem9 9 8 |

gives opportunities to citizens to choose their representatives in a free and fair election.

As mentioned above, the Iraqi constitution expressly resegiiurdistan as a region
and grand the region the right to adopt its own constitution. On that basis Kurdistan
produced its first draft constitutipwhichthe Iraqi Kurdistan parliament approved on 24
June 2009, but it has yet to be ratified by a gémefarendum as required by Article
118, and thereby enter into fore.

31 This issue is considered in more detail in Chapter
32Kur di stan Regional Draft Const i teednsideredratifikd t i cl e

after it has been approved in a public referendum by a majority of the voters of the people of the

Kurdistan Region. o
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In its preamble the 2009 Kurdistan Draft Constitution also considers Kurdistan to be a
democratic state that upholds the rule of law and adbetprinciples of human rights,

and woks to establish good governance. The Preamble states, inter alia:

We, the Peopl e @dekingtoauldKuristan dsiasdtienn é
united for all, founded on democratic values, and enlightened by the

principles of human rights, where law gadtice prevail; striving to

establish good governance that emanates from our free will, embodies our
hopes, and honoursur sacrifices

In addition, Article 1 holds that

The Iraqi Kurdistan Region is a region within the Federal State of Iraq. It is
ademocratic republic with a parliamentary political system that is based on
political pluralism, the principle of separation of powers, and the peaceful
transfer of power through direct, general, and periodic elections that use a
secret ballot.

In Article 3, the draft constitution clearly outlines that authority should be exercised by
the people: fipeople are the source of auf
authority shall be exercised by the people through their constitutionaliihstitons . 0 | |
addition, Article 40 states that fAé Memb:
interest and for [the] protection of hum:
obligesmembers of the Parliament to take a constitutional oath to seeedoms and

the rights of citizens and to work in the interesthafpeople. Also, before assuming

their duties (Article 63) the President and the Vice President of the Region shall take an
oath before the Kurdish Parliament to protect the intereste gfabple and to adhere to

the constitution of the region of Iraqi Kurdistin.

The constitution of Kurdistan embodies all the most important elements for democracy
and QoG. I't al so const antilforexangle,endhes t he |
Preamb¢ and Article 19officials and politicians must accordingly be driven by ethics

related to the principles of impartiality and public interest (Article 88), and a governance
free of corruption that serves the interests of the people rather than its theseoof a

33 Kurdistan Region Draft Constitution 2009, Preamble.
34 Kurdistan Region Draft Constitution 2009, Articles 1, 3a4@ 63. Available at
http://www.unpo.org/article/53§Accessed 18th December 2013]
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narrow ruling elite; civil servants and public officials are expected to demonstrate the
highest standards of loyalty and professional effectiveness, performance and competence
at all times working to advance the public gdd@hus, the constition itself mentions

the public interest as a good indication of QoG intended to be central to policy debate,
politics, democracy and the nature of government itself, in particular when QoG is
understood as a government that responds to the massestratexyy $or reducing

inequality among citizens and delivers-fanching improvements in various aspects of

the peoplebds | ives such as health servict
pp.21 36).

This thesis examines whether the governmeabis to fulfil its duties as given in the
constitutionsThe links between democracy and QoG must first be explained; then an
assessment should be conducted to see whether state institutions in the KRG have been
able to deliver the democratic values mentioned in the Iragi and Kurdistan constitutions

S0 as to dueve a better QoG andi not, what were the obstacles to the implementation

of these values. This thesis should therefore assess the extent to which the KRG has been
successful in recent years in the implementation of the constitutions, in particular in
implementing those provisions that provide for a QoG and democratisation process such
as transparency, government accountability, freedom of speech and association, and free

and fair elections.

For nearly two decades, the two main parties controlledranaiged the public sector in
the region through direct administration by their party members. For example, most
recruitment of public employegand new appointments in the administration and
cabinet ministries, were directly decided by the leaders d{Bfe and PUK without

any consideration of the professional qualifications or skills required. Due to this
political dominance over government institutippgblic offices functioned very poorly
and corruption flourished (Qadir, 2007).

With reference to th various democratic values mentioned in the constitution, a very
limited form of democracy was practised at the beginning of the Kurdish uprising, even

more | imited than the narrow approach of

35Kurdistan Region Draft Constitution 2009, Articles 19 and 88.
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Schumpter (1947) or Hunhgton (1996)? suggesting that democracy could include
open, free and fair elections. One of the defects with the governance system related to
the failure of government in implementing the democratic principles suggested by the
constitution Qadr, 2007, p23).

Democracy in Kurdistan has been criticised by many commentators because of the
political domination and political influence on all state institutions, including
government, parliament, the judiciary, military forces, police and security set{ices.
example, ae political commentator (Karin2008) suggested that democracy in
Kurdistan is far less advanced than what is set down by the constitution, and that the
political system in Kurdistan could be said to be a sé#ennocratic regime for three

reasons:

1 Kurdistan lacks significant competition between the political parties;
1 Elections are not fair and transparent; and
1 The ruling parties maintaiapolicy of discipline and loyalty to remain in

power.

Karim (2008) added thdithe ruling politicalparties monopolised the parliament and the
government, and utilised these institutions for their political and personal interests.
Holders of all high positions were directly recruited by the colluding parties and most of
the public officials and judges weappointed on the recommendation of the colluding
parties. Therefore, the three state authorities were merged into the executive branch, with
the ruling parties on t@n(2008, p.3)

Another weltknown journalist, Hardi (2013), criticised the practisel@mocracy in

Kurdistan for lacking four significant elements that should exist in any democratic
society: an active civil society, a free independent media, an independent judicial system
and free and open elections.

36 Further details about the various approaches of democracy will be given in Chapter 2.

37 See more detail in the following chapters.
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Mustafa (2010) argues that, notwithst di ng a democr ati c const |
problem is similar to the states of the former Soviet Union and the Eastern European
countries where the government was controlled by the communist party. At that time, the
powerful ruling parties of each coupthad offices in all the organs of government in

order to be able to control the government and rule the country according to the will of
the party and in its interests. These political parties established their organs in the form
of a pyramid; it was ai@rarchical system and final decisions were left to the head of the
party. It could therefore be said that political interference is the main obstacle to the

establishment of a good and democratic government in Kurdistan (Mustafa, 2010).

The above allegaitns have been made by Kurdish writers who suggest that, contrary to
what is written in the constitutions, state institutions such as parliament, the executive
and the judiciary have to some extent been paralysed by the powerful political parties
(Qadr, 2007, pp.2425; Karim, 201@). They also suggest that due to the domination of
these parties, the Kurdistan parliament fails to fulfil its vital role as a democratic
institution and cannot serve as a bridge between state and society by carrying out its
legidative, supervisory and representative functions in ways that strengthen good

governance by adherence to the values of accountability, transparency and participation.

Apart from the domination of the three branches of government by the ruling parties, i
has been argued thatlue to a highly centralised executive and weak and inactive
parliamentary, judicial and local government institutiomgeither parliament nor the

judiciary have been able to monitor the government and hold it to account fdratsac

For some writers, therefore, reducing political domination, separation of powers and
independence of the three branches of government are considered vital to the success of
the KRG Qadr, 2007, p.39).

Although the KRG took some practical steps towards the implementation of the
constitution and improving the QoG, the effectiveness of these efforts has always been
diminished due to the political influence over the institutions of governance. There are
still serious concerns about specific aspects of judicial independence, such as the

absence of a comprehensive law governing the judicial system, in particular to regulate
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the appointment of judges, a code of conduct, condibbssrvice, and security issié

This situation creates more opportunities for politicians and the executive branch to
continue to influence the judiciary, and gives the courts no hope of obtaining power and
the degree of independence necessary to uphold the rule of law and justicetin

(Qadr, 2007, pR213 216).

In Kurdistan there are also concerns about breaches of human rights by the main

political parties. The parties in power carry out politically motivated unlawful arrests
through the security services and intelligeagencies directly under their control

(Amnesty International009, pp.1027). In an interview in February 2009, Dr Yousif
Mohammad Aziz, the KRGO0s MiiOinet eorf ftdire HuU I
problems we face is the judicial system. The cojutiyes and general prosecutors need

to be reformed and some violations of human rights are even caused by the judicial
systemo (Aziz, 2009).

Another issue is that the Kurdistan executive branch is not working professionally, rather
it is under the direatontrol and influence of the parties in power and the prime minister
must refer back to them to receive instructions. Furthermore, parliament and the
judiciary cannot play their part in fighting corruption because they are under the
influence of the polital parties. For the above reasons, officials and politicians can

easily celebrate and form factions for their own benefit, contrary to the public interest
(Qadr, 2007, p.3121 321). Highranking officials and politicians promote their own

38 The 2005 Iraqi constitution embodies significant principles of judicial independence and equality
before the law. For example, Article 19 clearly confirms the principles of an independent judiciary and
supremacy of the law over the three branches of govent. Article 19 states that:

First: The judiciary is independent and no power is above the judiciary except the law. Second: There is
no crime or punishment except by law. The punishment shall only be for an act that the law considers a
crime when perpeated. A harsher punishment than the applicable punishment at the time of the offense
may not be imposed. Third: Litigation shall be a protected and guaranteed right for all. Fourth: The right
to a defence shall be sacred and guaranteed in all phasesstigation and the trial. Fifth: The accused

is innocent until proven guilty in a fair legal trial. The accused may not be tried for the same crime for a
second time after acquittal unless new evidence is produced. Sixth: Every person shall havetthieeigh
treated with justice in judicial and administrative proceedings.

I n this regard it appears that the Ilragqi constit

and opposition to the discretionary power of the government (Dicey, .1885)
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interests rathethan those of the public. Huge amounts of public funds are used by high
ranking politicians for themselves and t|

for the interest of their political parties rather than of the pedddylrahman, 2012)

Based on the foregoing, some commentators are of the opinion that, although the KDP
and PUK came to power through a free election in 1992, they failed to establish free
democratic institutions to uphold the rule of law or to work for the public interels&rrat
they used public offices, parliament and the judicial system for their own benefit. It has
been argued that the ruling parties considered corruption as a way of maintaining their
power and as a system for controlling the state institutions for tHdic@anterests and
therefore have no genuine political will for refor@adr, 2007, p.314 321; Karim,

201(; Qadir, 2007.%

I n addition, a significant defect with Ki
impartial and free press in thegion, even though the Kurdistan Press Act 2008

provides for increased freedom of the press, printing and publishing. For example,

Article 2 emphasises that the press should be free and no censorship should be imposed
on it. Article 9 abolishes the usemison sentences for journalists, allowing the courts

to impose fines instead. Furthermore, Article 2 prohibits newspapers from being closed
down unless by court order. However, what happens in practice is rather different. Many
cases of newspaper and raaigpe closures and human rights abuses against journalists

are regularly reported by both local and international organisations.

Freedom Hou$8 has prepared reports examining the state of freedom in some 193
countries and allocates each country a stdtéreedomi Free, Partly Free or Not Free
i based on the degree of its achievements on key freedoms such as the press, assembly,

andcivil-political rights and liberties. According to reports from 2002 to 2015, Iraq is

39 Details in the following chapters.

40 Freedom House is an independent organisation founded in 1941. It works for greater political rights

and civil liberties, and supports activists advocating human rights and promoting democratic change to
developfred om and democracy in the world. Freedom Hous:s
empirical indicator of liberal democracy (Diamond, 1999, p.12). It issues annual reports examining the

level of freedom in over 190 countries. Available frditips://freedomhouse.org/abeus[Accessed 3rd

September, 2013]

40


https://freedomhouse.org/about-us

considered one of the Middle Easteountries (including Kurdistan) that are well

known for poor press freedom with a rati.|
Services Group (PRSG) issuemonthly International Country Risk Guidehichhas

been available for 135 countries since 198&ording to thislraq is one of 21

countries which have a dependent judiciary and media andorapetitive elections.
Furthermore, PRSG publishes a Political Risk Index (lP&iking countries according

to their political risk' from low to high as an @rall measure of risk, using 17

components such as turmoil, financial transfer, direct investment and export

markets According to PRI reports between 2011 and 2015, Iraq has scored an average

of 54, which is among the 15 most risky countries in the witid generalhowever,

the status of freedom and human rights in Kurdistan is to some extent better than the rest
of Iraq and stability and security issues in the region are much better than in the rest of
Iraq (Freedom House, 2008014)%

Motivation for the Study

This research has been undertaken for three main reasons. First, major pioneering studies
on democratisation and QoG have focused on this issue from the theoretical point of

view with not much attention given to the practical factors that esthygport or restrict

the implementation of the democratic values mentioned in most modern constitutions. In
particular, no attention has been paid to fwuostflict transitional democracies in the

Middle East* While these research findings may hold truetiier mature democratic

41 Political Risk Services Group prepares separate yearly reports on each country, assessing potential
political, financial and economic risks to traaed business investments around the world. More details
available atttp://epub.prsgroup.com/products/politicak-services/countryeport$Accessed 9th

October, P13]

42 See the Political Risk Index reports for 202015. Available from:
https://lwww.prsgroup.com/category/righdex [Accessed 14th July, 2015]

43 Freedom House, Country Reports: Iraq (2@024) Appendix 1 Available from:
https://freedomhouse.org/country/irfccessed 4th December, 2014] See also Operational Guidance
Note on Iragq, UK Home Office, 31st December 2013 Available from:
https://lwww.gov.uk/government/uploads/system/uploads/attachment_data/file/347518/Iraq_ OGN_31 De
cember_22 August_2014.pdfAccessed 4th May, 2014]

44 See, for example, Charron and Lapteef?010), Norris (2006), Ogundiya (2010) and Chowdhury
(2004).
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countriesdue to their political and cultural backgrounds, similar studies may empirically
give different results if applied to Middle Eastern states and, specifically, the Kurdistan
context. Hence, this study is the first on thedistan Region that aims to complement
previous theoretical studies by analysing the factors that became obstacles to delivering
the constitutions (provisions proposed in both the Iragi and Kurdistan constitutions).
This study pays particular attention th@ther the current constitutions include

provisions that support and improve the QoG and outlines the main obstacles to the

implementation of these provisions in practice.

Second, although there are some recently published studies on democratisation,
coruption and QoG in Middle Eastern countries, including fragveral writers have
attributed the causes mainly to materialistic factors and gave vague and imprecise
descriptions for the phenomeimetheir writings?® While providing aggregated common
andcontrasting trends at country level, such studies lack analysis obptatiic detail

and influencing factors such as regional constitutions and political problems specific to a
state like Kurdistan. However, these studies are conducted in the cdragexereign
countries, not in a setjoverning state which is part of a federal country, such as
Kurdistan in Iraq. Furthermore, this study examines other indicators that are unique to
Kurdistan as an example of a state in transition. This makes thetspici and

relevant to the development of constitutional democratisation and QoG in transitional
states. This study also pays particular attention to the forms and causes of corruption and
refers to the main strategy for fighting corruptiamich is verysignificant for

improving QoG in the region.

Third, the inclusion of an analysis of implementation of democracy as stated in the
constitutions provides an empirical contribution that has value in and of itself, because
Kurdistan serves as an interestsupject for this form of investigatioparticularly

following the collapse of the regime of Saddam Hussein in 2003. It is generally more
appropriate to investigate the role of democracy in improving QoG in this type of
environmentwhich hasrapidly progessed into a democratic society, to understand the

main barriergo implementingthe constitutiors and to explan why the KurdistariRegion

45 See, for example, Debiel and Terlinden (2005).
46 See, for example, Kelly (2010), Zebari (2013a) and Jawad (2005)
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remains categorised asemidemocracy oasociety in transition, despite having

democratic constitutions ara24-year struggles tpractisedemocracy in the region.

Significance of the Study

In summary, this research is significant from both an academic and a practical
perspective. Starting with the theoretical contribution, as has been previously outlined,
democacy and QoG has been the subject of an abundance of scholarly literature.
Attention has been mainly devoted to analysing the influence and importance of
constitutional law, democratic transitions and the impact of democratisation on QoG.
However, the facts that support or restrict the application of democratic provisions on
the ground (in particular those factors that could produce QoG) have not been studied in
detail. It is now possible to see a growth in scholarly literature dedicated to democracy
and Q@G in general terms, and some theory exists, but this field is still relatively new,
and few, if any, studies have focused on implementation and the practical side of the
issue. This study aims to contribute to the adoption of a framework in a differdexico

I first, in the form of the practical impact of democratic principles (as proposed by the
constitution) on QoG in a regional state such as Kurdiatahsecond, by outlining both
the supporting and restricting factors on the process of implemehé&rapnstitution on

the ground. Consequently, this thesis can point to the main defects in the system of

governance in Kurdistan and can offer some recommendations for reform of the system.

The aim of this study is not only to assist the governmentaikeshing QoG in the

region, but also to lead to new, more effective policy measures aimed at reforming
procedures in the region. Furthermore, this study aims to increase citizen awareness of
QoG, and to develop the democratic process and-gvass montoring that can provide
incentives for politicians to take action in terms of reforms to improve the quality of

service for the public.

Research Objectives

The ambition behind this study is to examineltteeyi and Kurdistarconstitutions to
assessvhether they are viable and supportive to the process of democratisation and

improving QoG. Democracy in the broad serselas public participation in decision
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making, human rights and elections) has been shown to be better able to produce good
governage than democracy in the narrow sersellas mere elections). This study
investigates whether the Iragi and Kurdistan constitutions represent the broad meaning
of democracy or only the concept of electoral democracy. Furthermore, this study
advances thanderstanding of the impact of the implementation of a democratic system

on improving QoG and the difficulties transitional countries may face.

By explaining the above question, this study attempts to answer the main question
guiding this researclit whwa s t he government wunable to
provi sions i n orldgaricularpoit examioed wheteer tie@iGlitem is
with the political system proposed in the current constitutions or with the

implementation of the constitutioms practice.

This study also seeks to develop an analytical framework that proposes an assumption
that the implementation of democracy in the broad sense can achieve a better quality of
governance. The analytical framework implies an assumption thatigharelationship
between the implementation of constitutional law (the independent factor) and QoG (the
dependent factor). It aims to find causal relationships, as well as logical relationships,
between the variable$he first group of variables repesgs the principles of

democracy (as mentioned in Iraqi/Kurdistan constitutional law) such as free and fair
elections, the rule of law, separation of powers, transparency and human rights; the
second group relates to state institutions such as the jydipatiament, the various
government organs, the media and civil society; the third group relates more directly to
the outcomes of implementation of the democratic principles, such as on accountability
and quality of government; and the fourth set of dal&tes to obstacles to the

enforcement of the constitution such as natural resources, social culture and political
monopoly. Naturally, these outcomes are interrelated and not mutually exclusive, but
they cover sufficiently distinct concepts that thise@rch argues that it is important to
study all four in a state like Kurdistan in order to answer the main question and explain

why the relevant provisions of the constitution are not being delivered.

Developing an analytical framework for the impleméntaof the constitutiors

involves several stepsamely:
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1. The dependent and independent factors in democratisation and QoG have
been conceptualised;

2. A specific set of democratic principles mentioned in the constitutions have
been reviewed and exploradorder to see whether, and if so to what extent,
they play a part in improving QoG in Kurdistan and to identify the most
significant and fundamental democratic principles that need podatised
in Kurdistan to improve QoG;

3. The factors preventing impleantation of the constitutions have been
identified; and

4. Recommendations for reform of the system of governance have been put

forward.

Another aim of this paper is to develop an analytical framework so that the overall

findings of the study can contribui® a better empirical understanding of the

relationship between the enforcement of constitutional law and QoG and the factors that

affect the application of the constitution in otkr@nsitionalsocieties with similar
political, social and cultural backgunds. The answers to these research questions are

thus analytically constructed from a collection of data that reflects empirical reality. The

findings of this study can therefore be considered as a theoretical model of reality, which

is developed througbeneralisation and simplification.

In particular, this research sets out to answer the following research questions:

1 What does the Iraqgi constitution state about democracy and QoG, what are its
objectives and institutions, and is it fit for purpose?

1 What is the interaction between Iraq and the KRG, and how do they impact upon
one another in relation to the implementation of the constitution and QoG?

1 What does the current literature reveal about the issues/prothiiatmsght arise
during the democratgion process?

1 What are the factors restricting the process of enforcement of the constitution that

lead to QoG in the context of Kurdistan?

1 What process of reform is necessary to deliver the constitution in order to achieve a

better QoG?
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As is often the case in research, the initial idea of this study was to find a way of
reforming the public sector in Kurdistan by examining the failings in the
implementation of the constitution and the changes required for a better QoG. Another
motive wasan interest in what obstacles might prevent the implementation of
democratic principles set out in the constitutions. This interest was inspired by the
growing understanding, among scholars as well as polalers, of the critical role

played by the statin creating an enabling environment in the light of the constitutions

for the development of democratisation and reform in the public sector.

When this research begun, the researbbdavague idea of the nature of the
relationship between democrati®n and QoG, based on the belief that democratisation
in any shape or form might improve QoG and the institutional framework that enables
innovation and developmeriduring the research processis study foundhat the
relationship might be intertwinad complex ways and differ from one country to
another, buthe studyinitially lacked the concepts to clarify them. In the first stage of
the research process, literatatout Kurdistanwas reviewedncluding historical and
political background and thmurrent constitutions and institutions of governance in
Kurdistan. In addition, the concepts of constitution, state, democracy, democratisation
and quality of governanceere identified These background studiegre very

beneficial to obtaimg awide knavledge and thorough understanding of the subject
area otthe study andor the study to beonduced in a more academic wasflowing
relevant valuable data to bellectedand in particular increased confidenae

deciding who to interview and what gtiess to ask the interviewees to obtain answers

to the research questions of this thesis.

Although the research questions are designed to explore the causes of the failure to
implement the constitutions in the governance institutions of Kurdistanutpege of

this study is broader than that. This thesis is sewidar context, taking into account at
least other similar postonflict federal states. Since 1992, Kurdistan has had democratic
elements built into the state that make this a highly dasi@untry to investigate.
Kurdistan is the chosen region of research in this thesis as a laboratory where the
question of the interrelationship between the implementation of democratic principles
proposed by the constitution and QoG can be tested athskacles to the
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implementation of constitution explored. In this context, this study explores the
fundamental principles of democracy which are significant for good governance in any
country, and the barriers to the implementation of these principlparticular by
considering the nature and extent of the misuse of power by officials and politicians in

Kurdistan.

Chapter 1 explores the background of Kurdistan and the nature of enquiry of the study.
Chapter 2 deals with the methodology and reseagslyd, and explains why particular
methods were chose@hapter 3 outlines the elements that support the emerging themes
from the interviewstriangulation method that us@dthe researchhe key findings

from the Interviewsand the research framewofkhapted focuses on the fundamental

role of constitutional law, particularly in the constitutions relevant to Kurdistan (the
Constitution of Iraq 2005 and the Draft Constitution of Kurdistan 2009), and discusses
ways in which the constitutietan achieveéheiraims. Chapteb outlines some essential
concepts closely connected to the implementation of constitutional law, such as the
concept of state, democracy and QoG, and also explains the interrelationships between
these concepts. Furthermore, it outiivehether, and if so to what extent, democracy can
play a part in improving QoG in Kurdistan and attempts to identify the most significant
and fundamental democratic principles that could be implemented in Kurdistan to
improve QoGlIn order to be able torpvide a clearer analytical framework for the
implementation of constitutions in Kurdistan, the chapter also investigates whether
existing institutions, such as parliament, the judiciary, political parties, elections and
civil society, are sufficient in tkir current form for implementing the constitutions in the
region. Chapteé deals with corruption as a symptom of bad governance, providing
some general background on corruption, in particular definititmbistory, potential

forms, the level of corrun, and its main causes in the regi@hapter7 outlines the
factors that affect the process of democratisation and QoG, because many factors can
influence the procedssuch as natural resources, culture and social structure, the type of
political sysem, development of democracy and the economy, international factors,
national security problems and the lack of a legally binding regional constitution. All
these factors may influence change in governing state institutions and reshaping the
political sygem.From what has been found throughout the discussions in the above
chapters, as last stepChapter8 makesrecommendations for reform in the system of

governanceThese reforms are required to implement the constitutions in order to
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improve the qualitypf governance in the region. Finally, Cha@eummarises the core
arguments of the study and outlines conclusions that can be drawn from the research and
its potential effects on implementing the constitutions in Kurdistan. It also provides

some recomnradations for further research in the field.
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Chapter 2

Research Design and Methodology

This chapter explains the methodology, research design and the relationship between
data and theory that is most appropriate for this study. The chapter focukes on

different methods that may suit the purposes of the thesis, why particular methods were
chosenhow themethods of qualitative interviews were deployed throughout the

research, and howalidity and reliability were maintained.

Qualitative vs Quantitative Methods: Why This Study Uses the Former
Marsh and Furlong (200.17) argue that it is important to determine whether the

research is qualitative or quantitative as this will affect the theoretical and

methodological choicehe researcher makes.

This study investigates the impact of democratisatias outlined by the constitutioins

on QoG in the Kurdistan Region but also aims to compare the results with other similar
postconflict states. It is therefore crucial to wieigp carefully which approach should

be taken. When investigating relatively uncharted ground, as this study does by posing
the central question AWhy could the consi
t hat produces adepthenthbdecan suppofd aiming aduf picture of
possibilities, problems and prioritidsasedon the perspectives of relevant actors

(Gomm, 2004, pp.15Q@).

Quantitative and qualitative methods have different strengths and weaknesses. Either
could be utilisedlepending on the nature and aims of the research. For example, when
openended research questions consist of different types (such as why, what and how),
the qualitative approach giséhe researcher a better understanding of the research
problems and prade more comprehensive answers to the research questions (Punch,
2014, pp.1617).
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This study seeks to discover the reasons offered by interviewees about why the KRG
could not enforce the constitution in practice, hence qualitative approaches may be
appropriate. Qualitative investigation in this study can increase its explanatory itgpabil
by making reference to theoretical, political, historical and other levels of analysis
(Lindlof, 1995, p.163). It gives the study more credibility by making theoretical
assumptions apparent and by giving a clear consideration of the research fpomsess
start tofinish, including data collection, data analysis and conclusions (Silverman, 2013,
pp.97i 99) ' This studycarefullyprovides a thorough theoretical framework which is
intendedo clarify thebackgroundo the study as well afeconcepts anchemes which

develomdduring the study and guidehe study throughout.

Through qualitative methods, this study will be able to explore in greater depth the main
research question by asking the intervie\
insight and produce deeper, more academic and reliable outcomes (Silverman, 2013).

This research therefore utilises qualitative methatiéch permits a better
understanding of social or political phei
experiences ahthe explanations they offer for the social and political situation (Devine,
2002).The qualitative method is the preferred methodolégythis study since it aims

to draw some of its conclusions from the understanding and experiermeésvaht

peoplesuch as politicians, civil servants, officials, academics and judges. Consequently,
this method reveals more-the pt h answer s to the rtesearch
KRGnot i mpl ement the constitutions in suc
arethemai n obstacles to i mplementation of ¢t
overcome these obstacles?0 This study col
what was said rather than on numbers and statistics, hence the quantitative approach

themore suitable method category (Silverman, 2010).

Qualitative methods may be considered as inductive rather than deductive because

hypotheses and theories are allowed to arise from the data rather than being imposed

47 Quantitative research can support using questionnaires, and colleag@giaounts of data quickly

and at relatively low cost. Moreover, comparisons can be made quickly to give concise results. Despite
these advantages, this study does not use the quantitative method as, in quantitative questionnaires,
respondents do not nesasily report their true beliefs and attitudes, and also cannot give details openly,

which is very important to this study (Robson, 2011).
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externally by the demands of the resbasygstem (Sayer, 19825*° However, this study

prefers an abductive approach as, generally speaking, abduction in qualitative research is
considered more realistic because it can facilitate the identification of two interrelated
issues? First, an abductiely derived statement needs to be confirmed by deductive and

i nductively sourced evidence i f it is to
obviously problematic. Second, difficulties in deciding between alternative credible
hypotheses (for exampleslevant theme, code, variable and category) are outlined by
testing the Adgenerality problemo (Punch,
approach as part of a qualitative data analysis, especially detbaninatiorof themes,
codesandcategoi es, as this allows the researche
uses existing theories that are important to gain a better understanding of the factors that
are obstacles to the implementation of the constitutions. It also explores the reforms
required for the application of the constitution using achievable and practical methods in

order to produce a better QoG in Kurdistan.

Thus, this study examinexkisting knowledge about good governance, democratisation,
the model of democracy proposed bg tonstitution and the impact of its

implementation on improving QoG. The established theories that are considered suitable
for broadening the understanding of existing knowledge about the impact of democracy
on the QoG were considered to develop the quined framework required for the

analysis in the study. The conclusions generated from this analysis will serve as the

481In an inductive approach the researcher begins the study withoutatpbdished theory and instead

uses his/lheown observations and knowledge of the empirical context as the starting point to detect
patterns, formulate some provisional hypotheses, and finally develop broader generalisations and theories.
Furthermore, the inductive approach is, by its nature,-epdad and more exploratory, in particular

during the early stages.

49 A deductive approach is used when the researcher aims to examine a logically derived hypothesis,
based on limited prior literature about how the empirical framework is formed. Dedreds@ning

involves inferring that, if propositions A and B are both true, then C is also true. Thus, in a deductive
method, the researcher starts from theory and enters the empirical context to examine the validity of that
existing theory. The present diudoes not use deductive reasoning because it is narrower and is

generally used to test or confirm existing hypotheses (Alvesson and Skéldberg, 1994).

50 An abductive approach is the combination of induction and deduction. Here, the researcher starts by
observing the empirical framework and then looks at those existing theories that he considers suitable for

increasing the understanding of the issue (Alvesson and Skéldberg, 1994).
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foundation for the development of an understanding of the main obstacles to
implementation of the constitutions and to propose achieaallg@ractical methods of
reform in such a way as to produce a better QoG in Kurdistan. This will enable an
exploration of the gap between ideas as embodied in the constitution and what can be

seen on the ground in practice in Kurdistan.

Access to Intervewees and Sampling/l ethod

The purposef the interviews was to glean attitudes and opinions on QoG in Kurdistan
through the use of a representative sample of relevant people. Interviewees were selected
in two ways. Firstand at the startmy personal corcts. Second, after a couple of
interviewshad beertonducted, the snowball method came into operatiberdy each
interviewee wassked whether they had any further contacts who might be of use in the
study and willing to participate (Teorell and Svenmg2007, p.86i 7). Burnham notes

that this technique consists of #Astartin
them to name other key individuals relev:
methods strategically choosing the next interviewee with theluélthe person being
interviewedienabl ed the researcher to get in toc
subject area (Teorell and Svensson, 2007).

Although this study used snowball samplingl#osought to obtain samples from all
regions to remsent all the people. As mentioned in the Introduction, Kurdistan has a
population of 5.2 million (Sulaimaniyah 2.3 million, Erbil 1.7 million and Dohuk 1.2
million). The sample was selected according to the size of the population of each
province. Thus, foa total of 41 interviews, 18 interviewees were from Sulaimaniyah, 14

were from Erbil, and 9 from Dohuk.

Figure2: I ntervieweesb6 city of residence
Cumulative
Frequency 00 %
Sulaimaniyah |18 43.9 43.9
Erbil 14 34.1 78.0
Dohuk 9 22.0 100.0
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Total 41 100

W Al-Sulaymaniyah
EEri
Ooahuk

Depending on the size of the sample andaiheand design of the researchthere

are various methods for determinmbat questions should be answered in advance

by which participantOne popul ar approach i s Aproba
Punch (1998)According to this approackeyeryindividual should be given an
equalprobability of beingncluded(Zikmund,2000,p.45). The rationabehind this
approach is to give opportunisiéor each relevant case to represent the variety of

cases likely to occuand,consequently, the research outcameeybe extrapolatedo

thebroadempopulation.

Although probabilitysamplingis significant, it was not appropriate fibris research,
because it is difficult to conduct qualitative-depth interviews with a wider
population.Instead, thisstudg e e med it mor e agnprobabpity i at e
s amp | i n gependswirelevance to the research field and the availability
theinterviewees. Puncii®98)r e f er r ed t o ¢ohveneencaamp maac h
as this gives theesearchemore flexibility touse available interviewees thattfite

purpose of theesearch

In order to improve both the reliability and the validity of tiesearch, theample
among the relevant people was diversifi€de kest people with certain experiences and
positions were selected, although the sample selection was to some extent random. The
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reasoning behind such a selection is based on the fathéhaitn of the research is to
explore the attitudes and perceptions of those participating in the detialong
process.This means thasomedemographic variables such as age and social class have
no bearing on the samplEhe intention was to producerepresentative sample that

is as close as possible to the real political and social life of the Kurdistan pEogle.

sample selection is outlined in figuBe

Figure3: Interviewees by profession

Frequency% Cumulative %
Member of 15 36.6 36.6
parliament
Politician 10 24.4 61.0
Academic |6 14.6 75.6
Government 5 12.2 87.8
official
Judge 5 12.2 100.0
Total 41 100

e

Wraitician

O Academic

W Government Official
O udge

This study attempted to maintain a balance between males and females; however, this
was difficult due to insufficient female representation in the political and administrative
arenas in Kurdistan. Ultimately, about ettérd of interviewees were female,caitwo-

thirds male.
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Figure4: Gender of interviewees

Frequency|% Cumulative %
Male |27 65.3 65.3
Female |14 34.7 100.0
Total 41 100

W male
O female

The majority of interviewees (19) were between 40 and 50 years of age. Thirteen of the
interviewees weraged 50 and over and the rest between 30 and 40 years old. None of

the interviewees were below 30 years of ge.

Figure5: Age of interviewees (years)

Frequency|% Cumulative %
30t040 |9 220  [22.0
40 to 50 19 46.3 68.3
50 and abovq13 31.7 100.0
Total 41 100

51 Although demographic variables such as age and social class are irredab@nsample, this

information is provided in order to reflect the appositeness of the methodology.
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W30 upto 40
W40 upto 50
50 and above

Education is a significant variable that
any particular issue. It was therefore imperative to determine the educational background
of the interviewees. As explained in figuethe largest proportion (about 46.3%) of
interviewees were educated up to Bachel ol
and 19. 5% t owhladytaeetativaly sinadl muenber (4.9%) held diploma
degrees. None of the interviewees hadcational attainments lower than diploma level.

As this study concentrated on the quality of the interviews rather than their number, the
experience, skills and qualifications of the interviewees were considered to be important

to the reliability of the fndings.

Figure®6: I ntervi eweesb6 | evel of educational qual
Cumulative
|Frequency|% %
Diploma 2 4.9 4.9
Bachel or 6 {19 46.3 51.2
Masterds (8 19.5 70.7
PhD degree or highe|12 29.3 100.0
Total 41 100
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M Ciploma

M Bachelor Degree
CIaster Degree

BPHD Degree and Above

In order to obtain the opinions of people of various backgrounds and to maintain a
balance to achieve greater reliability, the researcher interviewed people from various
political backgrounds as well as those claiming to be politically neutral. As exgpiaine
figure 7, more than twahirds of interviewees were members of one of the five main
political parties in Kurdistan and just under @he&d were independent. This is due to

the fact that the majority of those interviewed were MPs and political leaders

Figure7: Political background of interviewees

Cumulativ{
Frequenc% %0

KDP 8 19.5 19.5

GM 7 17.1  [36.6

PUK 6 14.6 51.2
Kiu® |5 122  [63.4

KIG ** 3 7.3 70.7
Independer|12 29.3 100.0
(Neutral)

52 Movement for Change
53 Kurdistan Islamic Union

54 Kurdistan Islamic Group
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Total 41 100

= Cinee

Wou
| B8

O independert

Limitations of Samples

Howard S. Becker states

How many qualitative interviews is enough? Every experienced researcher

knows this question has no reasonable answer, no magic number you can do

and then youod6re out of danger. The onl
interviewst o say what you think is true and
that number for(Baker and Edwards, 2013, p)15

In relation to sample size, a qualitative study differs from a quantitative. Quantitative

study emphasises numbers and seeks to gathemiafion from a large number of

people and to objectively analyse correlations between them in order to understand and
predict what people do. Qualitative researchers focus on fewer people in more depth to
understand peopl eds dheitundenstandirsg oflamdd s ubcul 1
explanation for the world around them and to understand why people perceive, interpret

and interact the way they do.
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Qualitative researchers cannot predict in advance how many people they should
interview or how much data thexeed to gather through interviewsThey therefore

usually gather data until empirical saturation is reached (Glaser and Strauss, 1967). In
this context, Bowen et al. (2010) employ a criterion to determine whether the relevant
level of saturation is reacti®r not. An initial sample of ten is followed by a further

three in order to determine whether any new themes will eniigfg®, the researcher

may decide to continue. However, Warren (2002) suggests that a minimum sample size
in qualitative researcheseeds to be between 20 and 30 interviews (Bryman, 2012,
p.425). By contrast, Gerson and Horowitz (200228) argue that anything less than 60
interviews may not support cogent findings and anything more than 150 may produce
too much data that becomesfidililt to be analysed effectively. Contrasting these ranges
(20i 30 versus 60150) clearly shows that there is no agreement among scholars about
the minimum interview sample requirement in qualitative research and that everything
depends on the nature otthesearch, the topic and the population from which the
sample is taken (Bryman, 204#.425% 7). By interviewing 41 people, the present
research ensures that a sufficient sample size was achitwsdver, this number was

not preplanned and the researctsmply reached this figure as saturation was achieved

within the scope of the work.

As shown in figure 7in this research 41 interviews were conducted, 15 of which were
with MPs, ten with higfranking politicians, six with academics, five with higimking
government officials and five with judges. Where possible, the researcher tried to
interview the number of MPs proportionate with the number of seats held by each party.
The 15 MPs interviewed represented the views of different political partiesad\this
number, five MPs were from KDP (of 38 sehtdd by that party), four from GM (24
seatsheld), three from PUK (of 18 seats), two from KIU (of ten seats) and one from KIG

(of six seats).

55 One of the factors for the two approaches to using different sizes of sarimefact that, prior to

starting research, quantitative researchers have finite hypotheses and ideas in mind, trying to verify these
through deductive approaches. However, qualitative researchers generally work to understand the issues
under investigatin, and are more op&nded and often directed in unexpected ways by emergent

experimental and conceptual outcomes.
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The study targeted five of the nine political partieggresented in parliament in the three
provinces of KRG?® The researcher interviewed two hignking politiciand’ from

each party. The criteria for choosing these parties were based on three considerations.
First, to be included parties must have paréitggl in every general election (since their
inception, in some cases). Second, the five main parties listed above are the largest
parties, winning over 95% of parliamentary seats in the previous elections, and represent
the majority of voters in Kurdistaithe majority of interviewees are members or

supporters of one or other of these parties. Third, nearly all these parties represent the
ruling parties or the opposition and are closely related to the challenge of democracy and
political arrangements in thregion, which is the focus of this research. The strategic
choice of districts was guided by an idea to include all five parties represented in the
districts, the availability of interviewees, and the rational use of available resources and

time.

Tri angulation of Methods and Perspectives

Cohen et al. (2000) define triangulation as a method of using of two or moressafurce
data collection in the investigation of human behaviour. Triangular approaches in the
social sciences can put forward valid aettér understanding of human behaviour by

studying various sources (ibid.).

In this study, semstructured interviews and documents of various forms were used as
sources of data. It is not sound to rely on interviews alone because human interaction

may create bias due to differendestweerthe interviewelandthe interviewee, or the

56 The other four political parties, each of which obtained only one seat in parliament in 2013, are:
Kurdistan Islamic Movement, led by Erfadbdul Aziz; Kurdistan Socialist Democratic Party, led by
Mohammed Haj i Ma h mud ; Kurdi stan Communist Party,
Party, led by Khalid Zangana. These parties were excluded from the study because they account for only
4% of seats in parliament. In addition, the KRG specified 11 seats for the minority religious and ethnic
groups in Kurdistan. These include: Turkmen Development List, Erbil Turkmen, Turkmen Change and
Renewallraqi Turkmen FrontTurkmen Democratic Movemenissyrian Democratic Movement

Chaldean Syriac Assyrian Popular ColinSons of Mesopotamia, Berunt Nissan Markos and Aram

Shahine Dawood.

57 n this -smdanmnldiyndg hpaglhi tici ano means a member of a

highest office responsible for making decisions and deciding strategy for pqiaitis in Kurdistan.
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topic of the study (Cohen et al., 2000) To minimise the risk of bias, interviewees were
given opportunities to express their own opinions free of influence. Discussiats last
until the researchdelt that every topic had been reasonably covered or until the
interviewees had nothing further to add.

To enhance understanding of the study, a distinction should be made between the

sources of data obtained.

Primary sources
The main primary source was the data collected directly by the researcher from the 41

qualitative interviewswhich was subsequently tabulated, examined and analysed.

Official documens, legal documents, court records and statistics were used to obtain
information on the current governance situation in Kurdistan and to support the overall

argument and conclusions reachi&d.

Secondary sources

This study analysed secondary sources such as books, journal articles, studies presented
in seminars and conferezs; and reports, statistics and documents issued by
governmental, nogovernmental and international organisations such as Human Rights
Watch, the Kurdistan Institute for Human Rights, the World Bank, Freedom House and
Transparency Internationdl Some otthe data was in Kurdish (translated into English

where quoted, otherwise analysed directly from the Kurdish texts). This data helped to

build the research questions and hypotheses. Analyses and discussions were guided by

58Links to all KRG ministries are available on the official website of the KRG at
http://cabinet.gov.krd/p/p.aspx?I=12&p=228owever, it should be mentioned tlwallecting data in

Kurdistan is difficult in terms of time, availability and convenience due to the fact that official

documents, statistics and reports published by the government are not easily to hand and data is not made
available to the public on thgrounds of security.

591t is difficult to get much relevant data on Kurdistan due to the shortage of books and research articles
in the subject area. However, some valuable articles and books were discovered that discussed the

problems in the governancessgm, democracy and the public service.

61


http://cabinet.gov.krd/p/p.aspx?l=12&p=228

the interpretation gleaned from sedary source® In this thesis, documentary
evidence and existing |literature served
by the semstructured interview. The data collected for this thesis through interviews

and secondary source materiatss triangulated and cresbecked to enhance the

validity of the interpretations (Walford, 1994).

Triangulation is especially important in elite interviews because, as noted by Walford
(1994) in particular, elite polieynakers (politicians and officiglfave their own

agendas that they want to express through the interviews; hence, what they disclose may
not always be significant in terms of the study. The researcher cannot, therefore, rely
solely on findings from interviews with elite participantgsihecessary first to

interview other people such as judges, experts and academics, and then to compare the
findings with data from alternative sources by undertaking secondary research into

policy documents. This is to be credsecked through interviews order to establish

more reliable findings (Jankowski and Wester, 1991).

Types of interview

Qualitative interviews have the benefit of allowing the interviewer to observe both the
verbal and noiverbal behaviour of the interviewee as well as allowing a higher degree

of mutual understanding of the meaning of the questions and answers (Punch, 2014)
This is especially important when researching the sort of highly politicised issues found
in a sociepolitical study.Interviewsof this nature also allowed a deeper treatment of

topics that were sometimes dealt with in a cursory way by the Kurdish psesse of

the purposes of this study was to collect information about the attitudes and expectations
of those working in the public sector, namely MPs, governing state politicians, judges as
guardians of the law and regulations, and journalists and moaxl®ho closely monitor
governance in the region. In other words, the most appropriate research technique to use
in studying decisiomimakers and the decisignaking process was that known as elite

interviewing (Burnham et al., 2002).

60 This will be discussed in detail in the following sections.
61 The purposeful sampling approach is a method of selecting interviewees based on their level of

expertise in the subject field and/or their qualifications (Fogelman and Comber, 2002).
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There are three fierent interview designs:

1. Unstructured interview: Here, the interview may be entirely open and flekigle
interviewer can ask broad, open questions, and the interviewee can answer freely,
giving his/her opinion on how he/she perceives the issue. Goasty, the
interviewee is allowed to paint his/her own subjective picture of the reality as he/she
thinks fit. Unstructured interviews are preferred when the investigator has
insufficient information on a phenomenon asdhereforenot able to ask relent
guestions. This study did not use this interviewing method because the researcher
had an idea about what he wanted to ask. In addition, in an unstructured interview
there is a risk of straying too far from the topic, which could lead to the collexdtion

irrelevant data (Silverman, 2013).

2. The fully structured interview. Here, the interviewer asksfpreulated questions
in the same predetermined order. Consequently, the experiences of the interviewee

are not significant during the interview.

3. The semstructured interview. In this case the interview generally has a framework
of themes to be explored through jprepared questions that may be expanded as the

interview proceeds (Silverman, 2013).

In this study, the senrstructured interview allowed &vesearcher to create a list of
specific topics that needed to be covered. The researcher becardomeled during

the interviews, while at the same time the interviewee was given the opportunity to
express him/herself freely and give a morel@pth e@scription and explanation of the
research. The semsiructured interviewvasalso preferable because it was flexible, and
opentended questions sometimes resulted in answers that led to new thoughts and,
hence, new questions, providing valuable informasiod further indepth discussion of
the topic (Silverman, 2013).

In semistructured interviewshe interviewer asks only one question at a time and the
guestions are clearly formulated to minimise the risk of misunderstanding. In addition, in

this study, as advised by Merriam (1998), the interviewer remained neutral, respectful,
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nonjudgementalanchidependent to the extent that t|
contradict the interviewerdéds own values.

formal.

Interview questions and procedure

The objective questions of the study which directed the resel@sign and the choice of
methodology were as follows: 1) descriptive questions to find out what is currently

going on in relation to governance in the KRG; 2) explanatory questions to outline why
the KRG failed to implement the constitutions in the tiescade; and 3) what reform is
required? Notwithstanding this, part of the analysis is explanatory in the sense that it
tries to explore the relationship between the implementation of constitutions and their
effect on QoG and the failings within the govance system in the KRG. This study

seeks to understand the phenomenon, to investigate it, and to suggest some remedy for

the problems.

In this research two sets of sestiuctured interview questions were u§&dhe first set

was designed for use witll interviewees to find out whether relevant people
acknowledged that there was a problem with the current system of governance and the
implementation of the democracy model proposed by the constitution. The second
guestionnaire included questions taitbte different interviewees according to their area
of expertise and profession.

The interviewees were asked about the reasons for the gap between what the constitution
says in theory and what one can see in practice, the failings in the currentaystem
governance, obstacles to the reform process, and their recommendations for reform.

Most of the interviewees targeted were chosen for their special fields of knowledge and
positions of authority. The questions were aimed at obtaining information from
interviewees regarding their opinions, experiences and views on both the democratic
process and functions of governance institutions, and the difficulties the interviewees
faced in carrying out their functions. However, there was a good deal of flexibility in

these questions, allowing further probing where appropriate.

62 A sample of the interview questions appears in Appendix Il.
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While manyof the individuals approached were friendly, spoke frankly and were
interested in the subject area of the study, almost 25 people (in particular the MPs and
politicians from the rling parties) refused to participate in the interviews without stating
particular reasons, but some of them said that they had no time to participate.

Data collected during the interviews was digitally recorded and some notes were taken in
theresearcheds per s®Ral |l pwungaMerriamés advice
were voicerecorded. One advantage of this is that it was possible later to listen to the
wordsusedand the intonation as often as desired. Furthermore, during the interviews,

the irterviewer could concentrate on the answers as he did not have to take detailed

notes®

Collis and Hussey (2003) suggest that interviews for the purpose of research could be
conducted facéo-face, screetto-screen or voicéo-voice. In this research, videhat

on Skype and telephone interviews were used, with care taken to create a comfortable
atmosphere in which the interview would go ahead naturally, more like an ordinary

di scussi on t haandaa s satyre afénterviéwmg idecschait anah
telephone interviews were preferred in this research for the following reasongoface
face interviews are timeonsuming and costly. The researcher would have to travel long

distances to different cities and towns. In addition,-taekce interviews wh high

63 The regarcher obtained the full consent of participants before recording the interviews.

64 According to Merriam (1998), there are three different ways of recording interview data:

Tape recording: this is the most common technique and most appropriate metteaifding

interviews. This method allows the interviewer to replay everything said during the interview and to
preserve it for analysis. The researcher has the opportunity to observe his own efforts, enabling him to
improve his skills for subsequent integws. The disadvantages are the risk of malfunctioning equipment
and the possibility of the interviewee feeling uncomfortable in front of a tape/digital recorder.

Take notes during the interview: this method is recommended only when the researchen adibbed

to use a tape/digital recorder for some reason, as it is impossible to write down everything that is said and
important information may therefore be lost. The pace of the interview may also decrease because the
interviewee may wait for the intéewer to finish writing. This may push interviewees to make their
answers shorter to increase the pace.

Writing up straight after the interview: the interviewer writes down as much as he/she can remember
directly after the interview; depending on the noeynof the interviewer, many important data may be

lost, making this the least desirable method.
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ranking politicians, officials and judges are very difficult to organise, as they are busy
and have no time to spend with the researcher. Conducting interviews via video link or
telephone is easier and can be arranged at a time convenient tetvieuwege without
requiring a specific location. The interviewee can choose any suitable location such as

home, workplace or library.

The data collected through interviews is anecdotal and answers were often given in a
variety of ways by different interewees. All questions were written in English and

translated into Kurdish, since the intention was to conduct the interviews in Kurdish.

From conversations and discussions with the interviewees, it became clear that they had
much to say about the topitsquestion, and some of them were willing to talk about

the issues in great detail. Most sessions lasted between 45 and 90 minutes. Seven
interviews took between orenda-half hours and three hours (some of these required
more than one session, with baession lasting about 50 minutes). All the interviews

were conducted and translated between March and December 2013.

Finally, it should be mentioned that my |
culture and my direct contacts with and accessoime of the interviewees helped the

study to be more credible and reliable. For example, my personal knowledge of culture,
tone of voice and gestures of Kurdish people made it much easier for me to understand

the intervieweesd responses.

Ethical considerations and challenges

When conducting qualitative interviews, it is vital to deal with ethical issues at the start

of the research (Cohen et al ., 2000). Th
boundaries were maintained and respected throughout the research prquassular,

several factors must be taken into account: informed consent, benefit of the research,
consequences, confidentiality, and the role of the researcher (Kvale and Brinkmann,
2009, p. 68).
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In my applications for ethics approval, the problems ent@yed when carrying out the
research were outlined in detail. These included risk of personal harm, arrest and
harassment of interviewees by the authorities in the Kurdistan region, and ethical issues
that should be considered before, during and afeeintierviews. The risks to the

researcher were also fully considered and addressed. Anticipating and managing these
issues in advance was essential to the successful undertaking and completion of the

research exercise.

However, due to the sensitivity dfd research field and their strict criteria, the Research
Ethics Committee only granted me permission to conduct interviews after three
applications had been presented, consideration of each application taking nearly six

weeks.

The nature and purpose bktinterview were explained before the interviews began and
all interviewees were asked for their agreement to participate and permission for the

interviews to be recorded. As most of the interview questions dealt with sensitive issues

(such as problemsinhe government, political partie

corruption related to the failings in the system of governance), apart from obtaining
ethics approval, another challenge was how to approach the potential interviewees and
obtain their consent tgive an interview. Through initial contacts with my friends and
colleagues in Kurdistan, | learned that they could help me in establishing contacts with
the key interviewees that were willing to participate. In addition, | was required to seek
signed conant from the interviewees before commencing interviews; as | conducted the
interviews from the UK through video link and telephone, | normally obtained this
consent by email. This formalised procedure deterred many politicians, MPs and
officials from the uling parties from participating in interviews. | was also made aware
by my preliminary contacts that some of these people might be suspicious of my true
identity as an academic researcher; it was possible that they might see me as either an
undercover jornalist or someone working for the opposition parties. This proved to be a
valid concern because one of the politicians interviewed asked me before the interview

whether | belonged to an opposition party and investigated corruption.

Another important asppe was confidentiality, as the researcher would obtain certain

per sonal informati on. To minimise the 0
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interview respondents were made aware of its anonymous nature and respect for
confidentiality, that the intgiew data would be used for academic purposes only and
that all possi ble measures were taken to
be treated in confidence and with integrity (Kvale and Brinkmann, 2009). Furthermore,

the interview questionseave drafted so as not to influence participants to disclose

personal or confidential data. Again due to the sensitivity of the subject matter, it would

be very risky to disclose the names of the interviewees. The principle of anonymity was
respectedbynoteveal i ng i nter vi eiwperaapdsurprisingly s, e v e
many of them were happy for their names to be used. Nevertheless, interviewees were
coded and referenced as outlined in Appendix I, so that nothing could be attributed to an

identifiableindividual participant.

Each interview was recorded with a digital recorder and immediately transferred to my
personal computer using dedicated hard drives, which were both secured with a
password known only by me and locked at all times in a safe oy imouse during the
fieldwork. After securely transferring the data to my personal computer, the interview
records were erased from the recorder. | personally transcribed all interviews to protect
anonymity and translated them from Kurdish to English nfiygédl the interview data

was securely stored during the writing stage.

Furthermore, it was necessary to assess |
determine whether these outweighed the benefits (Kvale and Brinkmann, 2009). This
study casidered how much of a potential risk it posed for the interviewees and the
researcher, and based on logBadluation itwasdecided thatherewas nosuch risk

eitherfor the researcher for the interviewee& .

Kvale and Brinkmann (2009) argtieat the interviewdr sharacteristic¢e.g. sex, age,
ethnicity, appearance, insider/outsider

responses, while a single interview provides partial information which is likely to be

65 As | conducted the interviews via voice and video calls from the UK, | did not see any risks to myself
as a researcher. In relation to the intervieweesatitee review shows that the topic under study is widely
discussed in the media, and politicians, journalists and officials openly express their opinion about

governance and corruption. Hence, this study found no risk to the interviewees in participating.
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biased. During the einé period | remained professional and independent by acting as an

outsider, as it was essential to avoid any bias throughout the research process.

However, even though a researcher may seem impartial and unprejudiced, interviewees
might of course stilbe reluctant to speak openly or truthfully with an outsider, or may
exaggerate their experiences in one way or another. In particular, some of the political
members of the ruling party and the higimking officials may have altered their

answers in suchway as to fit the formal position of their party or the government. To
resolve this potential problem, this research followed the basic rule of thumb, as
explained by Thurén (2005, p.67): if an interviewee is expected to be biased, his/her
contribution mgt be crosshecked and balanced by a secomarse with a different

bias.

Validity and Reliability of the Research

When conducting qualitative interviews, the question of validity and reliability arises.
Validity refers to whether one is actually measg what one is intending to measure,
while reliability implies the absence of unsystematic measuring faults (Teorell and
Svensson, 2007, pp.83).

I n relation to interviews and validity,
i nt er vi ecrhal idteracson lzetween one or more researchers and one or more
interviewees for the purpose of collecting valid and reliable data to answer particular
resear c h.Applyiagsthisitoaguatitative research, validity can be interpreted as

Nt he cyleetveen the responses and the reality the responses were intended to
provideo, while reliability can be inter|
conducting the interviews (Gomm, 2004, pp.il32 However, validity in giece of

research does notean an absolute truth, bngther theknowledge that the researcher
canobtainthrough the discussions and support by evidence and arguments. As
mentioned above, this study used multiple methods and theoretical perspectives in order
to make the findings Via. In sum, triangulation methods, transparency of discussion

and theoretical grounding are the logical means used to secure the validity and reliability
of the findings. Furthermore, the qualitative interview methods of data collection, plus

the analysi®f documentary data, add to the reliability of the outcomes and allows a
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deeper understanding of the complex interrelationships between the concept and
phenomena examined. In particular, the interviews conducted with MPs, senior judges,
government policymakers, academics and journalists explore many useful themes and
explanations for theesearctand give the findings more reliability.

Moreover, in this thesis validity is achieved by linking the interview design to the
theoretical framework of the thesis (Yin, 2009, p.42). The validity is built on a strong
theoretical framework which explains the notions of QoG and democratic prindiples.
relies on the ability to understand obstacles to the process of implementation of the
constitutions in Kurdistan and an explanation of whether and how the democratic

principles mentioned in the constitutions might improve QoG.

With regard to reliabity, every efforthasbeen madéo carry out the research in a
transparent way and full detalave been given dmow the data was collected, how the

analysis was conducted, and how conclusions were reached.

Research Problems and Limitations

This section is about tHemitations of this researcland how the study has managed to

minimise these.

Many crucial concepts are related to this study, such as details of constitutions, models
of democracy, details of the relevant laws and regulati@esuatability, devolution of
power, public participation, civil society and human rights. All of these are crucial, but
due to the scope of the study some have not been discussed in detail; rather, the study
has concentrated on how each of these issussiated with QoG and

democratisation, and the obstacles to implementing these principles in the real world, as

this study focuses solely on the delivery of the constitution and the reform process.

One of the limitations in relation to the data cctien is that the sampling method

used in this study was not based on nApr
interviewees expect to be given the chance of being included; this technique was not
possible in this research. For example, to be able tthissenethod a list of the

names of all prospective interviewees must be available and a systematic selection
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conducted, which was not possible. To remedy thesstudya d o p noeed f
probabilitys a mp | i n gependswihthecrélevance to the researtdhdied the
availability of theinterviewees and gives thesearchemore flexibility touse
available and accessible interviewees thatit purpose of theesearch

With regard to data collection, there are advantages and disadvantages to conducting
research in my own country (it is implicit that | am embedded in the culture). The
advantages are that | already have good links with many people in Kurdistan, which
makes it easy to conduct interviews with them. In particular, | am known by many of the
keyinterviewees. | speak the same language and | am trusted by them; | can also deal
with any other challenges that might occur. The disadvantage is that | might take many
things for granted, because assumptions may be difficult to avoid (for example an
assumption thatmostpoliticians in Kurdistan are involdan corruption). To overcome

this disadvantage, other researchers with knowledge of the study topic have been

consulted, and | was cautious in dealing with the above weak points.

In the case oKurdistan, as elsewhere in the Middle East, the political landscape is
characterised by a large degree of discretionary authority on the part of political leaders.
The authorities and the political parties have a policy of enforcing silence, and place
unlawful sanctions on their people including dismissal and hostile reports, which create a
culture of caution and limited transparency. These facts to some extent restrict
politicians and officials from telling the truth about the situgttbey may conceal

significant information from the interviewer or give dishonest responses. However, this
was resolved by assuring the interviewees about confidentiality issues from the start and

giving them the option of refusing to answer any questions they were not\nappy

It could be argued that failure to check factual information (for example, accounting

data) that might have confirmed or refuted responses to some questions was a limitation.
Indeed, in some respects this may have been the case. The purposg iotersirews,

however, was to spot patterns in the attitudes of key stakeholders within their field of
activity. The absolute veracity of how they responded, from this viewpoint, was almost
immaterial. It is the interaction of the groups within the openadif the field that

determines the success or failure of the governance system and this was, hopefully, done
to good effect.
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Conceptual Framework of the Research

In order to be able to provide an analytical framework for the implementation of
constitutiors in Kurdistan and improving QoG, this study discusses the essential
concepts closely related to QoG, and explains the interrelationships between these
concepts and how together they can improve QoG in a democratic society. Furthermore,
it outlines whetherand if so to what extent, the principles of democracy can play a part

in improving QoG in Kurdistan. In this regard, this study also investigates whether
existing institutions, such as parliament, the judiciary, political parties, elections and

civil sodety, are supportive in improving QoG in the region.

Bad governance has many causes, such as the absence of a proper democratic system
and political domination of state institutions including the police and military,
government offices, the judicial sgsh, the media, civil society and NGOs. This creates
an environment which lacks the rule of law, accountability and transparency, failings
that paralyse the operation of the checks and balances that are essential for improving
QoG and fighting corruption.

The majority of interviewees suggested various factors that support QoG, in particular

free and fair elections, freedom of the press, the rule of law and an independent

judiciary. In particular, three types of institutiori pr essur e | mediaandut i o
NGOs), fAdeterrent institutionso (monitor.i

police and the judiciary) and the electoral systeran improve QoG.

The research framework built on the theory that the effectiveness and independence of
NGOs and the media determine the probability of corruption being investigated. The
effectiveness of the deterrent institutions can guarantee that corrupt individuals will be
punished. However, when the three institutions are weak and dependent and elections
less competitive, corruption can flourish with ease (Waisman, 2008). The effectiveness
of this mechanism depends on whether the media and NGOs are free and independent in
detecting cases of corruption (this also depends on transparency from the government
side), whether the deterrent institutions can trace dishonest individuals, and whether the
courts punish them, as well as the fact that voters are unlikelyeleacean incumbent

if he is dishonest, and even less likely to do so when clearly informtugkbgedia of

the extent of his misconduct (Waisman, 2008). Thus, the process of improving QoG in a
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democratic system has a direct relationship with the electoral process and its outcome.
The elites obtain advantage from extracting rent while in powefuamie benefit

through misusing their power to remain in office. They are only able to obtain rents
today if not investigated and punished by the judiciary, and can only do so in future if
the voters do not drop them in an election. Thus, when the that#tetions (pressure,
deterrent and elections) are not independent and effective, it is more likely that ruling
politicians will be reelected and remain in power despite being dishonest and would be
able to remain in power notwithstanding how they behave.

This study therefore hypothesises that free and fair elections and independence of the
judiciary, the media and NGOs are crucial prerequisites for creating a proper
mechanism for public control over state institutions and improving QoG.

Elections:
Free and fair elections

73



Chapter 3

Summary of Emerging Themes

Elements That Support the Emerging Themes

In this study my aim is to identify a number of themes and ideas which are raised the
most often by the interviewees, in particular the themes that are most relevant to the
study, such aghose pertaining to democracy, QoG, and factors that affect QoG and the
reform process. Themes and ideas initially gathered from early interviews were further
discussed with subsequent interviewees. This cycle of thought continued throughout the
durationof the study, which helped the researcher to identify a link between particular
themes that emerged from the interviews as well as to-chesk these themes during

analysis and discussion.

Coding of Data

Coding is a process that links the originaldata t he r esear cher ds cc
framework, adds meaning to the data and leads to more conceptual interpretations
(Coffey and Atkinson, 1996).

From the start, data have been coded around four broad themes: concepts related to
democracy and QoG; factors ttadfect democracy and QoG; corruption; and reform.
This helped the researcher to organise the data so as to bring together fragments
containing similar elements and to support the organisation of the different concepts.
The coding then was systematicalyalysed and main themes were discussed in more

detail.

The codes were then refined in order to highlight ideas and themes which related to and
ran through each other. | then returned to the interview transcripts and noted whether,
and if so how, each iaetviewee had spoken about each theme; this method provided a

clear, systematic way of looking at the different views of the interviewees and
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interactions between each theme. Furthermore, this allowed comparisons to be made
across all interviewees and thesnand sense of the themes that emerged in the light of
the research questions. Through this mechanism | was able to move back and forth
between the literature, the research questions and the data (Mason, 2002). This method
allowed me to develop interpréitans that go beyond the data and how previous

scholars looked at the subject, and to construct my own theoretical model about QoG,
and factors that affect the implementation of the constitutions and the reform process in
the Kurdistan region. Howeveralways ensured that the discussions centred on the
original data through a systematic analysis of other data and triangulation analysis in

order to enhance the reliability of the study.

The coding was undertaken at three levels:

1. The initial codingprocess started with grouping the texts from the interviews
under the key questions. This was based on-a@gsgned coding framework
that reflected the themes of the interview schedule with a view to collating the
responses and allowing broad comparidmetsveen interviewees from the five

different professions;

2. More in-depth coding of material was carried out to elicit specific codes from
the interviews (e.g. the various factors that affect QoG and the suggestions for

reform), and to identify any new th@sthat emerged from the interviews;

3. Higherlevel coding of themes was carried out to outline the relationship
between the data and the literature on democracy and QoG. The resulting themes

have been used to structure the findings.
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Process of Coding and Tiemes

The researcher used data reduction to select, focus, simplify and transform the collected
data. As this paper examines the interrelationships between democratic values (as they
emerge in the constitutions) and QoG and how implementation of thess calu

improve QoG, the aim of the data collection is to cover the hypothetical model related

to the subject field. This research determines the topics of the data collection through

five main themes:

1. The democratic values that affect QoG: This theme etsen because
democratic values such as the rule of law, freedom of the press, political
plurality and free and fair elections are all enshrined in the Iragi/Kurdistan
constitutions and are very important for a good governance system;

2. QoG: As this studyocuses on the effect of the implementation of democratic
constitutions on QoG, it is necessary to identify the concegbwérnance and
determine the factors that make this process good or bad;

3. Factors that support or restrict the implementation o€timstitutions: These
factors are vital to this study because unless the failings in the current system are
pointed out they cannot be addressed,;

4. Corruption:The nature, forms and causes of corruption in Kurdistan should be
given particular attentionasitts can hel p t o answer the
particularly since corruption has been referred to as a fuel that continuously feeds
bad governance;

5. The reform process: This theme is very important because this study aims to

outline the main reforms regad in Kurdistan.

Key Findings from the Interviews

This study focuses on the implementation of the constitutions, the main factors that
affect this, and reform in the Kurdistan region. It is based on-d&pth interviews. Its

key findings are outlineth the following table.

Table 1: Relevant themes that emerged in the qualitative interviews

Top level Subsidiary themes
themes
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Democracy

E |

Democracy in its broad sense can improve QoG

Democracy increases the level of public participation in the
decisionmaking process

Democratic values that are fundamental for Kurdistan: free and
elections, the rule of law, separation of powers, federalism, effe
opposition, freedom of expression, free and independent media
transparency, accountabilitgffective and independent judiciary,
human rights

QoG

Providing public services

Public security and protection of property
Accountability

Fighting corruption

Protecting human rights

Factors
affecting
QoG and
causes of
corruption

A =A-4_8_4 -—A4_-98_9_°5_-2

= =4 -8 -8 -9

= =

Political influence orstate institutions

Natural resources

Culture and social structure

National security problems, war and conflict with ISIS
Size of government and (effectively) two government
administrations (one KDP and one PUK)

Legal system and the rule of law

Out-of-dat administrative system

Kurdish disputes with Iraqgi central government

Lack of a clear, enforceable regional constitution
Length of exposure to democracy, level of democracy and effec
QoG

Other factors: lack of political will for reform, educationgkeof
independent media, lack of active civil society, economic issues
Unresolved problems with central government: extraction and
management of oil, disputed areas, peslsiring

Types of
corruption in
Kurdistan

= =4 =4 -8 9

Corruption in the oil industry

Corruptionin the recruitment and retirement system
Corruption in land distribution

Corruption in government contracts and tenders
Other forms of corruption, bribery and kickbacks, embezzlemel
market and trade monopolies, revenue from tax, customs and |

Reformin
Kurdistan

= =2 =4 _-8_9_9_9_°_-2

=

Effective and independent integrity system

Citizen awareness and educational system

Effective civil society

Training of publiesector staff

Trade openness

Regular contacts between citizens and the government
Clear, specific law to combabrruption

Lack of political will for reform

Effective parliament able to play two specific roles: monitoring tk
government and enacting legislation
Independent court to deal with corruption
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Improving the recruitment system
Independent state cohesifamces: police, military and security
forces

E |

Other themeg ¢ Kurdish national questions are the major issue for the Kurdistan
region

1 Internal corruption is the biggest problem in the KRG, and the Ig
of corruption in the Kurdistan region is very high

1 Corruption exists at every level of the state, but is high among s
officials and politicians, and is to some extent organised

1 The circle of corruption has allowed the ruling parties to remain
power for two decades

Triangulation

The main objectivesf the semistructured qualitative interviews were to examine the
interrelationships between democratic values (as enshrined in the constitutions) and
QoG, and explore the factors that affect the implementation of the constitutions, as well
as to obtain irdepth information about how implementation of these values can

improve QoG. The findings obtained from the interviews were compared ane cross
checked with the literature reviegovernment documents, national and international
reports and other researocdments. This process of analysis and comparing various
sources is known as triangulation (Yin, 2009). This is the combination of two or more
data sources, methodological approaches, theoretical views or methods of data analysis
(Thurmond, 2001). The dataangulation increases reliability, as other data can be
compared with the interviews. To further enhance reliability, critical documents from

various sources have been consulted.

Figure8: Triangulation of the research data
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Iraqi/Kurdish
constitutions
and laws

Existing

literature

Data
triangulation

Reports from

international

organisations
and other
countries

Qualitative interviews

Research Framework

Government
documents and
reports

The pesent research study has five implementation phases, as detailed irDFichee

five phases represent a chronologically simplified process for the completion of the

research. Within and between phases there was a need to reiterate elements as the

cogeny and clarity of the research focus evolved.

Figure9: Framework of the research process

Phase 1

- Initial design of
the research area

- Exploring the
research problem

through literature
review

- Setting out the

aim and
objectives of the
study

- Setting out the
initial research
methodology for
the work

Phase 2

- Exploring the
area so as to
identify the
relevant key
concepts such as
state, democracy,
QoG, the function
of constitutions

- Identifying the
relevant sections
of the
Iragi/Kurdistan
constitutions and
relevant laws

Phase 3

- Justify the
research
philosophy,
approach and
research strateg

- Data collection

- Data analysis,
semistructured
interviews and

other data
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- Triangulation of
findings and
crosscheck with
each other

- Identifing the
key failings in the
governance

system in
Kurdistan

- Identifying the
factors that affect
QoG

- Proposing the
main required
reforms

Phase 5

- Establishing
conclusions

Recommendatio
ns for further
research




Chapter 4

Functions of the Constitution

As this study is concerned with the implementation of constitutional law in Kurdistan, in
order to understand tipairpose that the constitution should fulfil and to determine
whether the Iragi and Kurdistan constitutions are capable of performing such functions,
this chapter focuses on the fundamental role of constitutional law. Particular attention is
given to the rievant constitutions in Kurdistanamely the2005Constitution of Iraq

and the2009Draft Constitution of Kurdistan.

One of the most precise statements about the philosophy of constitutionalism is that of

James Madisqrthe most influential draftspersofithe US Constitutionyho stated:

But what is government itself but the greatest of all reflections on human
nature? If men were angels, no government would be necessary. If angels
were to govern men, neither external nor internal controls on governmen
would be necessary. In framing a government which is to be administered
by men over men, the great difficulty lies in this: you must first enable the
government to control the governed: and in the next place oblige it to
control itself. (cited irCooray,1979, p51)

However, almost all countries, regardless of different hierarchical structures of

government and socieconomic considerations, have their own fundamental rules and
principles for determining the rights of people, and regulating the functions of their
institutions and the division of power among them. These fundamental rules are called
Athe Constitutiono. Thus, mding assaziatedtwitht ut i
the allocation of powers to the three branches of theistagexecutive, the legjature

and the judiciary and it limits the powers of each of these institutiBarnett, 2013)

However, different states have different forms of constitution depending on their own
history, culture, religion, and political and economic system. Neskass, they all serve

the same aim, which is to outline the rights of individuals, establish government
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institutions and divide power between them according to their various functions
(Barnett, 2013).

This study agrees with Barnett (2013), who arguetstiigamere existence of a

constitution in a state will not necessarily create a constitutional government; something
more than the existence of a constitution is required for an effective system of
constitutional government. Therefore, as suggested bya@¢d971), a distinction must

be made between constitutionaligrhere the constitution is practised as well as existing

in theory,and sham constitutionaliswhere the constitutioprovides for a great

number of civil rights but is not implemented on ¢ieund. A sham constitutiaamly

exists in order to mislead the population and the international community, and in reality

the statdends to suffer from higher levels of human rights breaches and violence,

becausét deliberately does not comply with tikenstitutional guarantees. Examples

include some African and Asian countriedere the constitution declares the upholding

of civil and political rights but what happens in practice varies significiritbaw and

Versteeg, 2013). Law and Versteeg (201&yally found a negative statistical
relationship between the Acomprehensi ven:
and the statebdés compliance with human ri
constitutions include a greater number of freedonasraghts tend to experience greater

levels of human rights abuse and violence against their own citizens.

This study argues that a constitutional system only exists where a constitution is the
supreme law of the country and where in pradticegulateghe exercise of power by

the various institutions of government in order that all actions by public officials (from
the top down) are authorised by law and are in accordance with laws and regffations.
Thus, the implementation of a constitution is morpontant than the constitution itself
becausgwithout adherence to the provisions of the constitution, politicians and
government officials may operate for the benefit of those in power or those loyal to

66For example, the 1999 Constitution of Eritrea c
freedom of thought, conscience and beliefo (Art.
19(2)) and the AfrerdoMArnto. pfra(c4)),e awmty preddtgiioe
The same is true for many other countries, such as Equatorial Guinea and North Korea.

67 However, according to the criteria introduced by Cooray, those countries whose constitutional law is

partof their ordinary law, such as the UK, should be excluded.
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them. Those who are neutral or oppose the leadaysbe deprived of their rights.

Hence, a constitution should be used as an instrument for protecting the interests of all
the people, rather than just government supporters; this honourable aim can be achieved
by limiting the scope of government power apecifying individual rights (Barnett,

2013).

For Montesquieu, whose views had a major influence on the US Constitimomatin
purpose of a constitution is to protect the citizen from the excessive power of tyrants:

In order to have this liberty, i$ requisite that the government be so

constituted as one man need not be afraid of another. When the legislative
and executive powers are united in the same person, or in the same body of
magistrates, there can be no liberty; because apprehensionsisealeat

the same monarch or senate should enact tyrannical laws, to execute them in

a tyrannical mannerMontesquieu, 1748, p.1p7

He connected these concepts to the principle of separation of powers, which this study
considers an important provisiéor securing the implementation of the constitution,

improving the system of governance and controlling abuse of power in Kurdistan.

This paper agrees that the fundamental purpose of a constitution is to confer and restrict
powers of the government. Thizay be achieved by three methods: the rule of law; the
separation of powers and a systenclodcks and balanceand thefederalismsystem

(Cooray, 1988; Bradley and Ewing, 2011).

The Rule of Law

What is the rule of law?

Aristotle accepted the supremacy of law as the indicator of good governance; more than
2,000 years ago, he stated thana n, wh e n phlestof ananalg bdut, whers t h e
separated from | aw andHenrydeBractoasailh b ei &i hlg
himself ought not to be subject to man, but subject to God and the law, because the law
ma k e s h i Chaukasian 2D@1Yhe onnection othe rule of law to democra@an
traditionally be foundn Locked §€1690)argumenthat the power of the ruler is not
absolute, supreme power, but merely dAfi di

82


http://www.ourcivilisation.com/cooray/btof/chap174.htm
http://www.ourcivilisation.com/cooray/btof/chap174.htm

people consented. This illustrates that the ofilaw is a core principle of democracy
that embodies ideas such as constitutionalism, which guarantees the fundamental

political, social and economic rights of citizens against arbitrary rulers and lawlessness.

Although the rule of lavis considered a viue of any political systeniecause of its
ambiguitythe concept is rarely defined. In its simplest interpretation, the rule of law
means that everything must be done in accordance with the law, and no one is above it.
In other words, the absolute supiy of law rather than the influence of arbitrariness
power and tyranny (Ryan, 2012). Dicey (1885) argued that the rule of law targets the
reduction of broad discretionary power in government, preventing government from
creating the law it needs to executgther, the government itself must be subject to the
established laws. Furthermore, he suggested that the rule of law requires all persons to
be subject to the ordinary law equally, with no privileges for anyone. Any discretionary
power must be exercisedcording to law, and great control must be exercised to

prevent misuse of power.

However, O6Donnel]l (2004, p.33) imordi s di
on the principle of iIimpartially. mmand ar gu
publicly promulgated by an appropriate authority before the events meant to be regulated
by i1it, and is fairly applied by .Hetheevant

states:

By Afairly appliedo bpploaieorjuditicht t he ad
adjudication of legal rules is consistent across equivalent cases; is made

without taking into consideration the class, status, or relative amounts of

power held by the parties in such cases; and applies procedures that are pre
estdlished, knowable, and allow a fair chance for the views and interests at

stake in each case to be properly voiced. (ibid., p.4)

The above definitions illustrate that the rule of law is highly compatible with the concept

of good governance and the impalrgovernance system.

However, the meaning is not complete unless the law determines and limits the

di scretionary power of the ruler. The rul
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framework of law; to be considered legitimate, authority rfitstbe established in

accordance with the constitution. Hence, from this point of view, the constitution

becomes the fundamental law of the state for the protection of citizens against the
arbitrary actions of the rulers. The constitution and the rulavwofire therefore

fundamental to QoG and considered key to any discussion of it, and should therefore be
given priority on the agenda for improving governance in transitional countries

(Carothers, 1998). However, Fuller (1964) argues that adhereneertdetof law is

substantial, but it is not enough; rather the law must provide an environment in which
government and the legal system can serve the interests and needs of the people. Hence,
Full er concentrates on t henbiildimaeecuremor al i |
foundation for a legal system that is able to achieve beneficial outcomes. The significant
point in Fullerbd6s argument i s that a gov:«
Afgoodo | egal system s houlndaccordingtollae, amde c o g n i
hence it could, rather, be considered as some form of regime without a legal system. For
example, a morally detestable regime, su:
requirement and should not be considered as adhering ol¢haf law because it

lacked the moral values of a democracy (Bratton and Chang, 2006, gB81077

Lord Bingham (2010) favours the principl:
ends, tyranny beginso (p. 2). leformulatisn b o o k
of the rule of | aw as being AAII persons
or private, should be bound by and entitled to the benefit of laws publicly made, taking
effect (generally) in the future and publicly administerechiet cour t so ( p. 8)
constructs a robust framework, outlining eight principles which he considered key

ingredients to achieving the rule of law:

1. The law must be accessible and, so far as possible, intelligible, clear and
predictable. The people mustveaaccess to courts empowered to resolve civil disputes,

and courts must enforce rights and claims efficiently and affordably;

2. Questions of legal right and liability should ordinarily be resolved by application

of the law and not the exercise of diswst In this regard, he suggests that a state
requires some rules that Ano government

(p- 170). He argues that the rule of law underlies the separation of powers: the legislature
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passes laws, the executeeforces them, and the judiciary decides individual cases
arising from those laws;

3. The law should apply equally to all, save to the extent that objective differences
justify differentiation;

4. The government, including public employees at all levalsst exercise their
powers in good faith, reasonably, fairly and for the purpose for which the powers were
conferred, and they should not exceed the power provided by law;

5. The law must afford adequate protection of fundamental human rights, in
particdar those rights that are considered to be essential for individuals living in a
democratic society;

6. The state must provide citizens a way of resolving disputes which the parties
cannot themselves resolve without prohibitive cost or inordinate delay;

7. The state should allow avenues for legal challenge and provide fair adjudicative
procedures for criminal, civil and administrative cases;

8. The rule of law requires the state to comply with its obligations in international

law as in national law.

In ademocratic constitution, the rule of law has become a fundamental concept. Hence,
focusing on the doctrine of the rule of law is necessary for constitutional democracy,
where human rights and the will of the majority might be implemented by adherence to
the rule of law (Ryan, 2012). The constitutional democracy that imposes on the state the
duty to adhere to the provisions of the law is desirable; however, in the modern state the
principle should include fundamental human rights and liberties, particulaa

modern liberal democracy where the state is based on the true preservation of civil rights
and liberties (Bratton and Chang, 2006, pp.1@J& A liberal democracy requires the
protection of individual freedoms and autonomy so that the individ@iidadrom illegal
interference by the state on the one hand and is given rights to participate in the
decisionmaking process through the democratic procedures on the other (Pillay, 2014).

68 During the third wave of democracy, illiberal democracy has broadly increased. In 1974, over 80% of
democratic states were fAliberal o and alultofther e r at
rule of communism in many Eastern European countries, the number of liberal democracies declined and,
by 1991, |l ess than 60% of the democracies in the

the collapse of the communist bloc in919 the proportion has increased again (Diamond, 2002).
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Hayek (1960) goes even further, suggesting that in a liberal dativooountry, the rule

of law must include provision for preventing the state from engaging in unnecessary
interference in the private lives of individuals, the separation of powers between the
three government branches (such as allowing a proper prdagescés and balances to
prevent the misuse of power by rulers), giving legitimacy to the ruler through frequent
free and fair public elections, and finally, restricting wide discretion by government
officials. Hayek (1960) further argued that the law s$tidae in a clear written form, in

terms easily understood by the people to enable them to plan their lives accordingly in a
free society. He argues that implementation of the rule of law in such a way can improve
and develop the economy. When the law i®ereable though an independent judiciary,
when property rights are protected, and when contracts are fairly enforced, greater

confidence is generated in business and foreign investment in the region.

However, good governance is fastabout the rule ofaw, as it covers other actions of

the state not directly relate¢o the law. For examplevhen the government enact
regulatiors and politgeso f hwmarfiprocessirignature, such as healthcare, welfare,
education, agriculture, tradeusinessandindusties, it shouldgrantwide discretionary
powers to local authorities and the professional bodies responsible for implementing
such regulatiomand poliges (Rothstein and Teorell, 2008). In such arebwork,

officials have to establish actions according tordguirement®f each case, and
enacti ng -pfi eebdssdregilatian®d deal withsuchcase therefore
becomsimpossiblein administrative termsRather, governance should be catogit

by professional bodies that gigeeaterconsideration to scientific angrofessional
standards, which are not directly relevant to the principléiseoiile of law. The
conclusion is that while the #rQoG d&doesf | a\
not cover the full boundary of the concept, but QoG is a much broader term (Rothstein,
1998).

In relation to the practical aspects of adherence to the rule of law, one should not forget
the significant role of culture. The rule of la@mot be achieved in society unless social
and political cultures adopt the principle, have faith in its value, are prepared to accept it,
and are committed to it. Some Western scholars argue that the principles of the rule of
law are achievements of Westesocieties and that the principle cantin@reforeeasily

be implemented in other places where this value is not rooted in society (Maravall and
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Przeworski, 2003). This idea was explored by Samuel HuntingtdherClash of
Civilizations where he arguetthat certain principles such as human rights,

individualism, freedom and equality are not compatible with the culture of Islam,
Hinduism, Buddhism, Confucianism and Orthodoxy. However, this view has been
challenged in practice, and the examples of libéeahocratic states such as Turkey and
Indonesia clearly demonstrate that Islam is not incompatible with democracy (Pillay,
2014). The recent demonstrations demanding freedom and democracy in Tunisia, Egypt,
Li bya and Yemen Spmo wmg doathe cewit@athaculturead the

Muslim world is not a barrier to the process of democratisation and greater freedom.
Hence, the argument that culture is a major reason some societies observe the principle
of the rule of law, and others do not, remaingeak one. Rather, culture is a dynamic

concept and is subject to political, economic and social changes (Pillay, 2014).

Rule of Law in Iraqi Kurdistan

The Iragi constitution providgor the principle of the rule of law. TH&eamble

embodies the rule of law as a basic feature. The constitution designs the structure of
government and how it derives and exercises authority in a way that fulfils the
government 6s wish to respect the erule of
constitution gives the impression that most of its provisions are aimed at maintaining the

rule of law. In particular, the constitution confirms the following:

1. Equality before the law (Article 14);

2. No one is above the | awb5)(Ifthe regardehe gnt
constitution contains various provisions requiring the government and its
officials to be subject to the law and to abide by decisions of the courts (Article
19);

3. Prohibition of discrimination on the grounds of gender, race, @thni
nationality, origin, colour, religion, belief or opinion, or economic or social status
(Articles 14 and 20);

4. Protection against unlawful arrest or detention (Article 19 (12 and 13));

5. The three branches of government should adhere to the lawn(egaArticles
19 and 37);

6. Citizens are protected against abuse of discretionary powers (Articles 15, 17 and
37);
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7. The right to a fair trial, independence of the judiciary, sovereign power of the
courts, right to a defence and the principle of innocemti# proven guilty in a
fair trial (Article 19 (1 to 7));

8. Protection of basic human rights (Articles 14 to 20).

The foregoing demonstrates that the Iragi constitution embodies the rule of law.
However, the real questions for consideration are: Desgmteld¢lar affirmation of the
rule of law in the constitution, why does Kurdistan not adhere to the printiplfat
are the guiding principles that should influence a government committed to the rule of

law?

The recognition of the principle of the rule afid in the Iraqi constitution was one of the

most significant factors in the new democratic regime in Irag. The rule of law is

developing and becoming an important doctrine of democratic governance in Kurdistan.
However, understanding the principle in tlwdifical arena and implementing it in

practice are being hampered by the troublesome heritage of the former Iraqgi regime,
which was based on the rule of a single |
rights (Qadr, 2007).

The Iraqgi Interim Costitution of 1970, which consisted of 67 articles and was in force
until the invasion in 2003, described 171
(Article 1). It provided for fundamental rights such as freedom of expression, freedom of

associationfreedom to form political parties and freedom of religion, and confirmed

69 The majority of my interviewees, in particular those from the opposition, were not satisfied about the
condition of human rights in the Kurdistan Region. In addition, as will be explained indeiaiin

following chapters, many national and international human rights organisations confirm the violation of
human rights by the KRG. For example, the US Depe
Human Rights Pract i c eofviolatior chthedulerofdawdythe KRGnimny cases
particular: violations by the security forces and the police in relation to altering or concealing information

in documents and files which led to the release of criminals and politicians without chargeamehu

torture of suspects; influencing judges by using various types of pressure and threats; and the failure to
enforce the orders and decisions taken by judges or public prosecutors and creating restrictions on them in
legal proceedings. Moreover, manylges in Kurdistan are loyal to the ruling parties and in certain cases

deliver verdicts in favour of politicians or the ruling parties.
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that all citizens are equal before the law, without discrimination. It also guaranteed equal

opportunities for all citizens, according to the law.

In practice, however, the prewns of the rule of law and protection of human rights

had very limited application since the 1970 Interim Constitution granted wide powers
and discretion to the President of IFAq.he president became Head of State and
Commander in Chief of the Armed ffées, and also exercised executive authority. Thus,
the constitution granted the president broad powers and gave full constitutional amenity

in ways that enabtthe president to misuse his power for his own interests and the

70 See Interim Constitution of Iraq 1970, Articles 4 to 47 and 51 to 57. For example, Article 56 states:

(a) The Presiddrof the Republic is the Head of the State and the Commander in Chief of the Armed
Forces and shall exercise the executive power directly or with the assistance of his deputies and Ministers
in accordance with the provisions of this Constitution.

Under Aricle 57 the president had the following rights (paraphrased for ease of reference):

The President of the Republic shall exercise the following powers:

(a) Preserving the independence of the country ¢&
(b) Declaring the total or partial state of emergenay [#ime termination] thereof in accordance with the

law;

(c) Appointing the VicePresidents of the Republic and Ministers and relieving them of their posts.

(d) Appointing the judges, governors, and all civil and military state employees, promoting them,
terminating their services, placing them on responsibility, and granting badges of honour and military
grades, according to the law.

(e) Preparing the draft general State budget, the independent and investment budgets annexed to it, and
ratifying the final @counts of these budgets and referring them to the National Council for discussion.

(f) Preparing the general plan of the State in all economic and social affairs.

(9) Concluding and granting loans, supervising the organisation and administration aféneyand
insurance.

(h) Supervising all the public services, official and gtedfitial organizations and public sector
organizations.

(i) Directing and supervise the work of Ministries and public organizations and coordinating among them.
(j) Conducting negotiations and concluding agreements and international treaties.

(k) Accepting the diplomatic and international representatives in Irag and demanding their withdrawal.

() Appointing and accrediting Iraqi diplomatic representatives in Aralf@meign capitals and to

international conferences and organisations.

(m) Issuing special pardons and ratifying judgements of capital punishment.

(n) Supervising the good application of the constitution, decisions, judicial judgments, and developmental
proects in all parts of the country.

(o) Conferring some of his constitutional powers on one or more of his deputies.
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oppression of his opponenthis led to the creation of a dictatorship. The Interim
Constitution gave the president the capacity to place himself above the law, so that the
principle of the rule of law as providéor by the constitution was not applied on the
ground.

Following the invasion of Iraq, the drafters of the new Iragi constitution attempted to
draft a constitution that supported the creation of a democratic society, guaranteed the
fundamental rights of citizens and upheld the rule of law (Katzman, 2005).

As mentionedabove, the 2005 Iragi constitution pays particular attention to the rule of
law. However, as reported by the interviewees, there are problems when it comes to
putting this into practice, in particular the culture of dictatorship, the problem over
separatia of powers between the three government branches, and the political
domination of the state institutions. Due to the interference of politicians in public
institutions and services, this has seriously undermined the rule of law. In addition, if the
rule d law continues to be weakened, the maintenance of peace and order in the region,
which is the aim of good governance, may be ruined and instability and disorder will

replace it.

Since the 1991 uprising, the structure of government and the institutignserhance

have remained the same despite the election process giving people opportunities to
choose their representatives (Qadr, 2007). Following the collapse of the former Iraqi
regime, the new Iragi constitution was approved. This was an improvemtrd on

Interim Constitution of 1970 and provided guarantees for most fundamental human
rights and liberties. However, the political and legal systems of the KRG have not seen
much change in terms of a move towards the rule of law and democracy. The president
of the KRG is democratically elected, but the people have not been given a genuine
opportunity to participate in the decistomaking process on matters of relevance to

them. The ruling parties fail to pursue their interest through the law and the
democratally elected government. Rather, the main political parties have misused
government offices for their own political and personal interests (Karima2di6énce,
despite major improvements in the constitution, in practice it fails to secure the

applicaton of the rule of law and equality before the law.
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The Division of Power as the Most Significant Role of a Constitution

From a legal point of view, the functions of the state have traditionally been divided into
three categories: legislative, executarel judicial. The essential function of a

constitution is to determine the distribution of power among theserdighdo ensure

that the poweof each branch remains within the legal limits (Carroll, 2011). The

powers of these institutions must be Ibaked in order to prevent any of them abusing

these authorities. Some constitutions concentrate power in an individual or a particular

institution; this is known as a Apower c¢
distribute power among the differentbra hes of t he state; this
powerso (Barnett, 2013). The I raqi const.
of separation of powers, as enshrined in Articletd-h e f eder al power s

the legislative, execive, and judicial powers, and they shall exercise their competencies

and tasks on the basis of the principle

Historically, the idea that the state has distinct functions was originally observed by
Aristotl e. Howwewobktra dsepardbiconiaof power o
Montesquieu as the criteria of a free constitution develdplohis Second Treatise on

Civil Government, Locke (1690) explained the rationale behind the doctrine, arguing
that once the legislators becoseparated from the other two authorities, they must
themselves become subject to the law that they have enacted as it is not in the interests
of justice that those who create the law also be given the power to implement it.
However, L o ¢ k e=@rincipde pfseparaticniof powers wals restricted to the
physical separation of the legislators, without considering how to maintain a balance
between the three authorities. He considered the legislature to be the supreme power in
the state and that théher two authorities subordinate to it (Ryan, 2012). Contrary to
Locke, this study argues that QoG is not affected by the separation of powers itself but,
rather, by the balance between the three pqwsrsre each branch of government is

71The doctrine of separation of powers was reflected in the British constitution (the sum of laws and
principles that make up the body piglibf the United Kingdom) and then applied to the US Constitution

in 1787. Soon afterwards, the doctrine was strictly adopted in France, when the declaration of 1789 stated
that fAa society which | acked t he ixethea,thadoctrin@m of p
has become a common theme and has been integrated in many other constitutions such as those of

Germany, Australia and India (Finer, 1995).
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obligedtobeastunt abl e to the others. This theor
government o in which the various branche:

of checks and balances in managing the state.

This study agrees with Huntington (1969), who explainatittie aim of the principle of
the separation of powers in democratic societies is to limit the power of the elected
decisionmakers, otherwise sharing their power with citizens. For a democratic
constitution to have a positive effect on QoG, elected iddals should not be given

absolute power (Adsera, Boix and Payne, 2003).

Qadr (2007) and most of the interviewees
reform process is not so much the separation of powers between the three branches of
goverrment , but rather the separation of t he
government branches and the formation of independent and effective democratic
institutions. However, in Kurdistan, the separation of powers by this means is not easy.
Although, in thery, both constitutions clearly emphasise this provisf@nd claims

confirming the separation of powers are regularly made by politicians and the
government, this cannot be achieved in the region unless society in general is ready to
respect the other ipciples of democracy, aridmore importantlyi the political parties

allow the state institutions to perform their functions impartially and show commitment

to the rule of law. In Kurdistan, there is a bigger challenge as, according to most of the
interviewees, the problem is not only the domination of power by the executive authority
but also the domination of the three branches of government by politicians. In the

opinion of many interviewees, the political parties still have greater power than the
govenment institutions, and have influence over the entire deemaking process in

Kurdistan (for example, interviewees 2, 4, 5, 8, 9, 10, 14, 16, 20 and 22). As a result,

72As al ready mentioned, Article 47 of tshal I raqi C
consist of the legislative, executive, and judicial powers, and they shall exercise their competencies and
tasks on the basis of the principle of separatior
Kurdi stan 2009 s ttaxn Ragionis affefgibnewithinitha GederakState afilrag. It is a
democratic republic with a parliamentary political system that is based on political pluralism, the

principle of separation of powers, and the peaceful transfer of power through direc),ceméperiodic

el ections that use a secret ball ot o.
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democratisation cannot achieve its aim as stated by Huntington, because votetare yet

be translated into a properly elected government where people have a voice.

In relation to this argument, a politician from the Movement for Change (GM)

(interviewee 15) argued that, despite a declaration of the concept of the separation of
powers inthe constitutions, in practice the governmerariguthoritarian model and
similar to that of Saddam Hussainds regi |l
control over all state government institutions such as the police, security forces, the
military, the courts and all other public institutions. Decisions are mostly taken by the

ruling political party rather than by the representatives of the people. He also argued

that, although the leaders in Kurdistan are elected to represent the people, slacgsion
made onrloawniot cppsi s by the ruling politica
interests, rather than in the interests of the public or the needs of society. According to

an MP from the PUK (interviewee 5), among the elements that influencditite ru

parties are the revolutionabased power they have obtained, the political culture of
dictatorship in the region, and external pressures exerted by the central Iraqi

government.

Nevertheless, this paper does not argue that the decisions madealiidal mfluence
were always wrong. The issue is, rather, that the constitutional principle of the
separation of powers does not exist in practice; the people are not the source of these
decisionswhich aresometimes not beneficial to them as they appesed to be in a

democratic society.
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Separation of Powers and a System of Checks and Balances

Montesquieu 1748, pp.15860) explained that the rationale behind the principle of
separation is that the concenbdfasngeon of
branch of government may lead to it abusing those powers. Montesquieu further

invented a fundamental principle, stating that power, by its nature, can only be

regulated, checked and balanced by po®eawingon this theory, this study describes

how the provisiongn the constitutionsn the separation of powers provide checks and
balances that prevent abuses of power, protect individualsomsdquentlymproves

QoG.

73This study defines fAchecks and balanceso as a s
societal institutions have powers that affect and control the governance branch, limiting itsfabuse

power and preventing corruption. This definition takes into consideration many others, of which the

following are some examples.

The MerriamWe bst er dictionary defines checks and bal an
an organization (sch as a government) have powers that affect and control the other parts so that no part
can become too powerful oo or fAa system that all ows
another branch so as to prevent any one branch from exertinggooh power 0. Avail abl e
www.merriamwebster.com/dictionary/checks%20and%20balances [Accessed on 23rd October, 2015]

The Free Dictionary defines the concept as a ASYy:«
the powers of the otherbranchass i n 6 The union has used a system
any large local fom dominatingitp ol i ci es®. This system was enacted
United States in order to prevent any of its three branches from dominating thel lgedernment. The

term is occasionally transferred to other mechani
http://idioms.thefreedictionary.com/checks+and-+balances [Accessed on 23rd October, 2015]
Study.com offers: @é c he ctkoftheahned brdmehksaoftte gaverntnant r i e d
on the other two branches to Iimit or prevent ottt
http://study.com/academy/lesson/constitutiectatcksbalanceson-the-powerof-the-supremecourt
definition-examples.html [Accessed on 23rd October, 2015]

Waisman (2008) introduced a different model of checks and balances in democratic states. In her theory,

the media can play a complementary role in the control of corruption along with the three branches of
government. She argued that the degree of judicial and media dependence determines the probability of
corruption being investigated. In a democratic system, the voters need to estimate the level of corruption
based on the medi ad gemove fomoffice an inGumigent pravdd tachie eorrupt. ¢ a n
Voters are unlikely to relect the incumbent if he is corrupt and even less likely to do so when informed

by the media of the extent of the problem.
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The relationship between the principleseparation of powers and a system of checks

and balances is closely related to good governance (Bradley and Ewing, 2011). A
modern liberal democratic constitution includes provisions for the distribution of powers
among the different branches of goverminen the one hand, and enables these

branches to monitor one another through a process of checks and balances on the other.
Essentially, the system of checks and balances operates firstly through the constitution,
the law and regulations, and secondlytigh the interactions between citizens, the

media and the state institutions (Barnett, 2013).

RoseAckerman (1999) notes how this principle can improve QoG, arguing that the
separation of the three authorities allows the state institutions responsigeligpower

to be established in a form that complies with the specific nature and demands of each
organisation, and may lead to greater professionalism among officials. For example, the
judiciary may require an understanding of the legal concepts anahgy@m areas of
adjudication and legal rationalities, a level of legal professionalism that may not
necessarily be required by the executive or legislative authorities. However, the
executive authority needs to understand management, leadership, psobie
techniques and IT skills. Hence, the combination of the three authorities together in a
single body may create unprofessional and weak governance instittithengtinciple

of separation and the process of checks and balanceshm@gforeimit corruption and

improve QoG.

In relation to the principle of separation in a federal state and its effect on QoG, this

study agrees with Ryan (2012), who argues that the system of checks and balances might
create an active oversight body through two different dimensions: first, hybeatch

of government monitoring the others, and second, through the distribution of authority
between state and federal governments, and giving the central government the role of
watchdog over regional governments. Hence, the aim of the principle sépheation

of powers is to balance power between the three branches of government, enabling each
to check the others; for instance, the e:
an independent judge in the interests of improved transparen@cendntability and

the recognition of citizensd rights, as |
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Interviewees 7, 10, 14 and 16 explained with confidence that, when power is allocated to
different institutions that are independent of one another arfdaeecks the functions

of another, this can create a process of checks and balances, but only if the political
parties stop their (illegal) interferenc:t
politician (interviewee 41) argued that, in Kurdistan, thagyple of the separation of

powers could not play an effective role in improving QoG because all the government
institutions are under the influence of the political elites. So it would appeaashat

first step, the KRG must work towards reducingpbétical domination of the

institutions of governance and then establishing a proper mechanism of checks and

balances between the three branches.

The explanation for the link between the principle of the separation of powers and QoG
is that the personhwo possesses power will efear of the reaction of other state
institutions with powers to report any abuse of power, especially when individuals have
been given the opportunity to challenge abuse by the state, by seeking help from other
institutions(for example, through the courts and Ombudsman). In particular, a KDP MP
(interviewee 39) explained that a state official should fear the reaction of his rivals to
any attempt by him to expand his powers at their expense. As a result, his capacity to
hide hs own violations or intimidate his opponents will diminish and he will become
more cautious. Consequently, a state institution under pressure from other institutions
has no option but to design its policies in a way that serves the public interest and

opemtes well in order to fulfil its duties in the most appropriate way.

From the foregoing discussions, one can conclude that the doctrine of separation of
powers and system of checks and balances are necessary kathestan regionas the

aim of demoaacy is to provide effective state institutions that enable the state to protect
the individual liberties of citizen®ractisingthe principleaffectsnot only the legal

system but also the political system, the implementation of democratic principles, the
electoral system and the independent judiciary (considered in more detail in the

following chapters).

Federal System
SinceWorld War 11, a federal system has been used by many countries as a way of
establishing peace between different nations and eginoups and protecting the
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C 0 u n unityyaddsterritorial integrity* Federalism has been considered a logical

solution to cases of minority conflictswith some succedgsand also as a decentralised

system where the administration of power would beeshaiith the regions in the

country in order to maintain the diversity of political entities, especially ethnic
minorities. Hence, federalism should be |
than the overcoming of dand MaeDoeal,2@9,i n a wi
p.137).

During the past couple of decades, there have been a number of settlements in multi
ethnic countries, such as Bosttarzegovina, the Philippines, Cyprus, Former Yugoslav
Republic of Macedonia, Moldova and the UK (Northeetand), as well as Iraq

(Kurdistan Region). However, settlements in many of these cases were not about power
sharing, but rather about the achi evemen:
Salih, 2005). Autonomy has been also considered an appeopréhod of satisfying

the demands of minorities, but it has not always been successful. For example, autonomy
failed in the case of Yugoslavia, the Soviet Union, Czechoslovakia and Corsica, but it

has been very successful in the casthefland IslandgFinland), Canada and

Belgium, and this model has attracted growing international attention in the last few

years (Eriksson, 2007). Furthermore, many coungig@sedadvantage from thiederal

system, such as India, Mexico and Nigeria. In this regandn&e (1999, p.98i 9)

studies 112 territories made up of 46 federal states and 66 unitary states. She concludes
that minorities in federal states are involved in less violence, experience less
discrimination, and face lower levels of grievance in relatopditical and economic

policies. Furthermore, her findings hold regardless of the level of wealth, stability and
form of the regime of a country (Bermeo, 1999,98i 9; Stepan, 1999). Hence,

federalism is considered as one of the necessities that helpethulic societies to

74 For example, federalism received particular aitenin Latin America, Asia and Africa, and even in
Western Europe. The classical federations are those of the USA, Canada, Australia and Switzerland.
Federalism was proposed in many colonies after 1945, such as the British possessions of Malaya (1948),
Nyasaland (1953), Nigeria (1954), the West Indies (1958) and South Africa (1959). The French also
attempted to set up colonial federations during this period inGidoa, French West Africa and French
Equatorial Africa, while the Dutch imposed a federalstitation on Indonesia in 1949 (Rath, 1984,

pp.182 3).
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consolidate democracy in the long term; for example, in Switzerland, Canada, Belgium

and Spain, federal systems have sugglteémocracy (Stepari999, p.19).

After the invasions and political changes in 2003, because of the complex ethnic and
religious composition of the countfythe Iragi political forces accepted federalism as

an alternative to secession and partition, arthe@snly way ofmaintaining the integrity

of Ilraq. Article 109 of the 2005 constit
preserve the unity, integrity, independence, and sovereignty of Iraq and its federal
democratic systemo. F o r UK dugportechtime édearoke a s o n ,
federalism as the only compromise that could secure the rights of Kurds and protect the
unity of Iraq to satisfy Arabs, and also as a tool to develop democracy in the region
(Babakhan, 2007, pp.163%).

Hence, by its commitment #bfederal status within Iraqg, the KRG challenged
centralism, which was opposed by all Kurdish political parties. des factostate,
Kurdistan has already built its own regional government and between 1991 and 2003
Kurds had enjoyed stability, freedomdaautonomy. Undoubtedly, for Kurds, any return
to centralised Iragi authority would bring ruin to all those national achievements, and
increase the chance of internal tensions between Kurds and Arabs. For thistheason,
Kurds sought a realistic and logicsolution, which they found in a genuine partnership
with Arabs on the basis of a federal democracy where they can enjoy the same
competenciesandrightSt epan (1999) refers to this a
the federal system practised by th®,Where each state enjoys the same level of
constitutional power (Ghai, 2003). In order to achieve equality in pshesing, the

Iraqi constitution gave details of how power is distributed between the federal and

75Iraq is a multicultural, multfaith and multiethnic country. 97% of the Iragi population is Muslim

(Sunni and Shiite), and the remaining 3% is composed of Christians and other religions (DLIELLC, 20

601 65% of the population are Shiite,i37% are Sunnis, and the Kuridgstimated to constitute 180%

i are also Sunni Muslims (Nations Encyclopedia). Ethnically, Arabs constitu&@% of | raqbs t
population (Minority Rights Group Internatiopalhe remaining 5% are composed of Assyrians,

Mandaeans, Shabaks, Yazidi Armenians and Turkmen. Geographically, Kurds are located in northern

Irag, while the Shiite Arabs are mostly in the south. In the centre, Sunni Arabs are in the majority but in

somecities, such as Baghdad, there are also a large number of Shiite Arabs (Nations Encyclopedia)..
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regional states, and included mechanismn®gulate affairs between the centre and the
regions and to resolve any potential violations between them (such as the Federal

Supreme Court and the Federal Public Service Council).

However, the Kurds dream of an independent state, and they acaajeemism only
reluctantly because they well understood that there was no political space for
independence. The Arab factions (including Shia and Sunni) denied an independent state
for Kurds, and KiurandndsSyria al€ocleanyecjegch bour s
independence for the Kurds. More importantly, the US and the UK preferred Iraq to
remain unified. As an alternative, the Kurdish political parties declared that they
accepted reintegration to Iraq p@§03 on condition that 1) they would able to share
power with the Arabs, and only if the Iragi government admitted the Kurdish national
right of autonomy as a single geographic entity in the proposed federalism; and 2) they
would remain part of this federal system as long as the central government adhered
the principles of human rights and democracy as provided by the constitution, in the
absence of which they should have the right ofdetérmination and to separate from

Il rag (ObéLeary, Mc Gai7).y and Salih, 2005,

However, the principle of peer-sharing with the central government is relatively weak
and informal within Iraq, and the central Iraqgi government has recently been dominated
by an alliance between Shiite Arabs and Kurds. While the government is led by a Shiite
prime minister, the psident of the Republic is a Kurd, and Sunni Arabs have been

given the post of head of parliament (BBC News, 2008).

Furthermore, federalism is important for Kurdistan because it is considered an effective
device for controll ina@y, 1988andjcarnvaetasname nt 6 s
appropriate arrangement for the peaceful coexistence of different ethnic groups in
democratic countries and prevent the domination of power by the central government.
Consequently, a federal system can best achieve stabitityjtgeandeconomic growth

and even reduce the level of corruption (Gurr, 1994; Hartzell, Hoddie and Rothchild,
2001; Bermeo, 1999; Rogekerman, 1999).

According to Lijphart (2002)ederalism can be a solution to divided societies and assists
the process of democratisation. People are given the chance to govern their own affairs and
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participate in the decisiemaking process, especially in relation to education and culture.
Taking into account the continuous violence and war among Shiite militias and Sunni
extremists since 2003, it is suggested that, had Iraq adioptedhe beginning federal
system of regions for each faittShiite and Sunrii that guaranteed the fundamental
rights of the various religious groups, the country would have been mucH®$der.
example, Kurdish federalism and sgtivernment are potentially the secret to Kurdistan
becoming the most secure region of Iraqg, having a better system of governance and
enjoying greater political and economic development than the rest of the country;

76 Following the death of the Prophet Mohammed in 632 CE, there was a disagreement over who was the
correct successor to take power (i.e. to represent theast&teliph, or president). The Mohajirs (who first
converted in MeccaMo h a mme d 6 s Thaoedmégratedowitmthe Prophet to Medinah) supported

one of their number (Abubakr Sadiq, the Prophet's Mohajir fathiaw) to take power, while people

from Mednah (the Ansars, who hosted and supported the Prophet and the Mohajir immigrants) wanted
one of their group to become Caliph or Mohammed®o:
However, after some disagreement s, ntshAbyBala,l | agr ece
should become Caliph. Two years later he was assassinated, and another close friend of the Prophet,

Omar, took power, but he too was assassinated in 644, when another Mohajir, Uthman, was elected. He

was assassinated in 656 CEbyagroupafhappy Musl im rebels, |l eaving t
finally to become Caliph at the end of a very tumultuous period.

Ali quickly moved to replace Uthman's family in positions of power across the caliphate. Although this

made the rebels and Ansar hapipguickly alienated the Mohajirs, including the Prophet's widow Aisha.

In a series of confrontations called the Fitha, Ali faced off against opponents. A group of Mohajirs led by
Muawiyah (cousin of the third Caliph, Uthman) overran Ali's appointed goveby force and became

the de facto Caliph.

In 661, Ali was assassinated and his son Hasan ibn Ali negotiated a peace treaty with Muawiyah.

However, when both Hassan and Muawiyah died, Hassan was replaced by his younger brother Hussein

ibn Ali and Muawyah was replaced by his son Yazid. The two broke the peace agreement signed by their
predecessors, as Hussein refused to refused to pledge allegiance to Yazid. The latter declared war against
Hussein and his army massacred Hussein's forces at the Ba#ttebala on Muharram10, 61 AH (10th

October, 680 CE). This day is venerated by many Shias as the day of Ashura and marks the irreversible

split of the Sunni (supporters of Yazi at the time) and Shia (supporters of Hussein).

Unfortunately, it is impossiblaow to settle the score between Sunnis and Shias because the prize they
fought over no |l onger exists. Although both Sunni
different books of hadith (the sayings of the Prophet), they have different interpredan s f or Qur 0 a
hadith. The vast majority of Muslim countries are ruled and populated by overwhelming Sunni majorities.
Notable exceptions include Iran and Iraq (where Shias rule Shias), Bahrain (where a Sunni minority rules

over a Shia majority), anflyria (where an Alawit&hia minority rules a Sunni majority).
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without them, Kurdish cities would have fared no better than those under Iraqi
government control. However, here one should not forget the other factors that
contributed to sucss in Kurdistan: it had already been enjoying a form of self
governance since 1991 and tkegion began to form its own democratic institutions

relatively early compared to the rest of the country (Fawcett and Tanner,’2002).

Apart from the benefit of preenting war and conflict, federalism in Iragq can also support
the improvement of QoG through the mechanism of separation of powers between the
regions and the centre. As mentioned by Hunter, Ingleby and Johnstone (1995), if the
main function of a constitign is to set out the legitimate powers of each branch of
government and place restrictions on the exercise of power by the government, it might
also be argued that the separation of powers between regional entities and the central
government is a mechamso prevent the concentration of too much power in the hands

of the federal state.

There is a broad debate among scholars about the relationship between democracy and
federalism; most scholars argue that the correlation is a positive.gni€l€inerman

1994, p.416). Federalism has been considered as a significant institutional instrument for
improving political stability and the democratic process. For example, it has been argued
that the model federations in the former USSR and Eastern Europe desielde ethnic

issues due to the fact that power in the USSR was highly centraikthatherewas

no real will to share power and, hence, no real autor{Bhmttacharyya, 2010). By

contrast, Schmitt (1983) denies any real positive correlation bettegeacracy and
federalism. In this context, Elazar (1987) argues that democracy may be necessary for
federalism to succeed, but it is not sufficient and not the only factor that could guarantee
it.

77 The 2005 constitution permits two or more governorates to decide through a referendum to merge to
establish a new region (see Article 119). However, in practice we have yet to detesrértetit to

which these governorates are contributing to the progress of democracy in the region. Considering the de
facto circumstances in the Kurdistan region, other autonomous governorates in lraqg may not enjoy the

same level of autonomy that exist3dardistan.
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The federal system in Iragq has to some extent suppdwreiiansition to democracy.

However, at the level of local administration, the system has very limited positive impact
on government institutions. Federalism by itself could not provide popular control over

the decisiormaking process and the rulers. Rastance, the KRG has not guaranteed

citizens equal opportunity in obtaining pub$iector jobs; rather, recruitment has been
dominated by the major political parties. However, it is reasonable to conclude that,
despite these defects at the local leveleast until 2014 before the war with I1SI1$

federalism has to some extent contributed to the development of democracy in Iraq, and
as a peaceful solution federalism has pr
(Babakhan, 2007, p.167).

Speakingm 2006, Jalal Talabani (President of Iragq from 2005 to 2014) strongly

criticised centralisation:

| think that the centralised system was a cause of all the problems in Irag.
Centralism has led to persecution and oppression and to waste the wealth of

ragé By contrast, federalism would | ead
giving guarantees about the distribution of power and wealth fairly among

them (Talabani, 2006)

The new constitution is based on building a new Iraq by adopting new political and
administrative systems that are supposed to be on the basis of decentralisation and
democracy a system that gives rights to the main nations of Iraq as well as minorities

by adopting the federal system, as indicated in Article 116 of the Iragi comstitutich
states that f#Athe federal system in the Ri
capital, regions and governorates, as we|l
2005 constitution holds that itSiowatcah r egi o1
defines the structure of powers of the region, its authorities, and the mechanisms for
exercising such authorities, provided t h;:

Constitution, 20052 Because of this, th€urdistanRegionenjoys great political and

78The referendum held on 15 October 2005 to appro
step in defining and thus institutionalising the
constitution and 21% opposed it (BBC News, 2005).
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financial autonomy. It has its own regional parliament, military forcesparhgests
own financial affairsyhich enable& to perform much better than the rest of Iraq in

relation totheeconomy, secunt and stabily (KRG website, 2014).

Kurdistan has significant legislative powers. For example, Articles 120 and 121 of the
Iragi constitution allow theegionto enact its own constitution and laws to regulate its
internal affairs. Furthermore, the Iragi central governmennbasuthority to dissolve

the autonomous legislature, and the Kurdistan parliament may pass laws on any issue
except for those stipulated in the exclusive authorities of the central goverfimkat.
members of parliament and the presid#riithe KurdistarRegionare elected in general
elections with no interference by the Iragi governnieat posi ti ve f eat ur e
federal system (Stilt, 2014). Furthermore, Articles 119 and 120 allow the Kurdistan
Region to have its own governing institutions and taceita own legislation and adopt

a regional constitution that identifies the structure of its authority and provides
appropriate mechanisms for its own administration. The extent of the power granted to
theKurdistanRegionby the Iragi constitution led swe writers to argue that this model

of federal system has features of confederation rather than federalism. For example, in
the event of regional laws conflicting with those of the central government, in most
federal systems around the world priority igegi to central government law, whereas
under the Iraqi constitution priority is given to the laws ofKlnedistanRegion

(Ahmed, 2009).

Another positive element provided by Article 121 is the granting of power to the regions
to establish their owaxectuive, legislative and judicial branches. Article 121 (3) grants
the KurdistanRegiona fair share of the national revenue, in the light offtteg i on 6 s
resources and the size of the population. Furthermore, Article 121 (4) gives rights to the

regionto esablish consulates and diplomatic missions, to pursue cultural, social and

79 Article 121 states:

AFirst: The regional powers shall have the right
accordance with this Constitution, except for those authorities stipulated in the exclusive authorities of the
federal goverment. Second: In case of a contradiction between regional and national legislation in

respect to a matter outside the exclusive authorities of the federal government, the regional power shall

have the right to amend the application of the national legiglah wi t hi n t hat regi on. 0
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economic affairs and in Article 121 (B)is given the right to have its own regional

police, security and defence forces to maintain internal peace and security.

This constitutioal security for Kurds grants opportunities for thgionto achieve great
success in relation to security and economic development. The peaceful relationship
with the Iragi government achieved by virtue of the constitution to some extent allows
Kurds to stablish security in the region and rebuild the economy. This secure and stable
environment allowed national and international companies to invest in the region, which
has led to rapid economic growth (UK Alarty Parliamentary Group on the Kurdistan
Regon of Iraq, 2011).

Notwithstanding the benefits tirdistanRegiongained from the federalism system,
some Kurdish writers and politiciads not consider it a real solution for Kurdish

national questions. Dr Sherzad-Whjar of Salahaddin University has argued that it is
possible for federalism to be applied to the whole of Iraq, but the question is whether this
could lead to the maintenancepafitical equilibrium or to a failure of the political

process. AlNajar believes that it would be difficult to presume the success of
federalism, especially where society is deeply divided along religious and ethnic lines.
Currently the essential fearrfgurds is that they do not trust the Arab majority, either
Shia or Sunni (Gairdner, 2012). Most Arab politicians do not support federalism, rather
they see the current political situation adeafactoexception on the basis of political
consensus. Howeveat any time this consensus might become unworkable or fail to
continue, depending on the strength of power of the central Iraqi authorities, particularly
given that the Kurds are a minority in Irand consequentiheir voice might not be

heard by thgparliament or the government (ibid.).

This research outlines four essential issues between the central Iragi government and the

KRG, which remain a source of dispute between the two:

1. A dispute over the areas where the majority of the population acks kmd
historically considered part of Kurdistan, such as Kirkuk, Khanakin and Jalawla.
This dispute was supposed to be resolved under the provisions of Article 140 of

the Iragi constitution before December 2007;
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2. Disputes between the KRG and Baghdad diverextraction and sale of oil, and
associated revenue;

3. The legal position of the Kurdish force3gshmergeand their rights and duties.
Kurdish forces actively participated in the liberation of Iraq in 2003 and in
fighting terrorists;

4. The culture oflictatorship and monopoly of power by the centre, which has been
deeply rooted in Iraqgi society for many decades, has had a negative effect on the
opinion of the majority of Arabs about accepting genuine federation for the

Kurds and democracy for Iraq.

The above dilemmas make it difficult for federalism to work properly and they lead to
regular disputes between the KRG and Baghdad. Indeed, most of the interviewees
identified these issues with the Iraqgi central authorities as a major barrier to the

democrat process as well aontributingto the deficiency of the federal system in Irag.

The interviewees proposed five factors which should be considered in relation to

federalism:

1. Federalism in Iraq should be on the basis of territory and ethnic idehKiyrds
and Arabs, not of regional administragiautonomy as proposed by Arabs during
negotiations about the 2005 constitution;

2. For a peaceful resolution of disputes over land, both sides must refer to Article
140 of the constitution, which refers toedarendum on the issue;

3. The process of sharing power and financial resources should also be based on
equal participation between Kurds and Arabs;

4. Both the KRG and Baghdad must strictly and honestly adhere to the provisions
of the constitution, in partidar the democratic principles and respect for human
rights. A stable and democratic government is essential for developing a federal
system;

5. A successful federation in Irag can only be achieved if there is the political will
to ensure protection for diffent ethnic and religious groups (interviewees 2, 6,
13, 15, 23, 29, 33 and 34).
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This research agrees with former preside:]
of consensus is required to maint.ain and
However, the political consensus should be based on efficiency, human rights, fairness

and full equality between citizens. 0

In conclusion, it could be said th&br the KurdistarRegion federalismhas been and

could be considered essential becausedystem could guarantee rights as provided by
the constitution and could be a roadmap towards deepening the roots of democracy in
Irag. A true federalism based on the democratic principle could secure a stable Iraq and
give Kurds the reassurance to feetgre and to protect their national identities against

the oppression they have been suffering for many years. Consequentially, successful
federalism in Iraq is associated with QoG in hedistanRegion because this can

provide internal security itheregion andnore opportunity for viable institutions for

local capacitybuilding, and at the same time enable citizens and the political opposition

to fight corruption and maladministration by the ruling parties.
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Chapter 5

The Concepts of StateDemocracy and QoG

In order to provide an analytical framework for the implementation of a constitution in a
democratic state such as Kurdistan, essential concepts such as state, democracy and QoC
should be outlined because they are connected &nfoecement of laws and the

constitution. This chapter provides a definition of these concepts and then explains how
they are related to each other and to this study. Further, the chapter outlines how
democracy relates to QoG and what is the role of #te 8t the process. Finally, it

presents a discussion about democratisation and the obstacles that hinder the process of

democratisation and QoG.

The State

As this study analyses the implementation of democracy in Kurdistan as a means of
improving @G, and attempts to explain why the principles of the constitution are not
being delivered, it is necessary to explore the concept of the state, the difference between
state and government, and the essential functions of the state, and finally to betline t
criteria for state capacity. These inputs are important to this study because the state is
one of the essential bodies of governance, which includes institutions through which the
constitution could be implemented. In addition, constitutional law ifotlmedation of

the state, as it determines how a state exercises its authority and how state institutions

relate to citizens (Ros&ckerman, 2010c).

What i s fithe stateo?

The traditional elements of a state can be derived from the 1933 Montevideo Gamventi

on the Rights and Duties of States. Article 1 of the convention establishes that, for a state
to exist, it should possess the following: (a) a permanent people; (b) a defined territory;

(c) government; and (d) the capacity to enter into relationshipsother states.

There are multiple, imprecise definitions on the phenomenon of state. Mann (1993,
pp.54i5) defines the fAimessinesso of the stat
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levels of analysis: the institutional and the functional. To erpte concept of the

Aimodern stateo, Mann r el i e Hedefined Maconcépe b e r
as a state with nAnadded routine, formali z
citizens and territories. It penetrates its territorieswitht h | aw and admi ni

(Mann, 1993, p.56i 7). The most relevant definition for this study is that provided by

Mann, who suggests a mixed but mainly institutional definition that originated with
Weber s, which descr i beitgal ordamizatoivdathee as A a
centralized government that maintains a monopoly of the legitimate use of force within a

certain territoryo (cited p®). Cudworth, H;

What is the difference between state and government?

The state ditrs from the government in a number of ways (Joshi, 261@}, the state

IS more significant than the government and is the essepeiahanenbase of a

country. The existence of a state does not depend on the government, as the latter refers
onlytot he executive branch of the state and
dayo). Second, the state is also broader
institutions of governancandthe coercive institutionsuch aghepolice, military

forces andhe courts). The state is a continuous and permanent administrative, legal and
law-enforcement agency that works not only to physically regulate relationships between
people and public authority in a particular territory but also to build many important
relationships within societ{Sellers, 2010)Hence, in discussion about the

democratisation process or improvement of QoG attention must be paid to the state as
well as the government. In particular, the state and its institutions in a liberal democratic
country are significantly linked to QoG as the seeststo perform two essential roles

in order to serve the public interest: 1) deliver public services for all citizens equally and
2) protect the fundamental rights of all citizens without discrimingi@aya and

Hussmann, 2013). In this regard, it is important to bear in mind the essential role of
constitutions as fundamental suprelas that allocate power to the various state

institutions and regulate the relationships between the state and citicbdstermine

who gets the power. In particuldine constitution aims to restrict the abuse of power of

the state and to guarantee the rights of citizens (Montes and Vial, 2005).
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Functions of the state

As mentioned, the state is required to perform ésgential roles: 1) deliver public

services; and 2) protect the fundamental rights of all citizens as determined by the
constitution and lawkor any state to fulfil its obligations under the constitution, it must
possess fistate ch,pawhitgyld @geaenertaltley srt afeergd
control over citizens, institutions of governance and resources within its territory

(Rotberg, 2004, pg@i 4). States should have different types of capability: symbolic,
extractive, coercive and incon@tive. Christopher (2004) and Daniel et al. (2015) break
state functions down into different elements that are required in any modern state,

including:

1. The monopoly of legitimate violence to enforce the law and constitutional rule.
The state also exercises coercion to be able to protect its people and entities from
foreign aggression and to maintain civil order. Consequently, it needs to build up
its military force and police force, which are critical for a modern state;

2. The capacity to extract and control resources such as natural resources, taxes and
customs, and use them for national purposes;

3. Assimilation(a process by which a state acqgsittee socal and psychological
characteristics of people to produce societal consent that reduces the cost of state
coercion in relation tthe enforcement of lagwand regulations In this regard,
some level of natiotuilding such as family, religious and ethgroupsby a
single, secular, national authority is necessary;

4. The regulation of society and the economy in the form of modification and
organisation of the behaviour of individuals;

5. An effective and coherent administration system able to creatdétgten the
state and the public

6. A fair redistribution of scarce resources which can promote social order and
enhance legitimacy; and

7. Compliance with international responsibilities, such as respedatieignational

law and compliance with treaties argteements with other states.

Helman and Ratner (1998,3) st at e t has$tat é@dai $eduntéer b
sustaining itself as a member of the int

streams of forei gn adbsrg (@04 pRC7¢ an.Ameritcan t hi s
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scholar, has broadened the concept of state failure by creating a scale in which states are
segregated into Astrongo, Aweako, dAfail e
elements that are important in the distinetimetween weak and strong states. One of the
elements is the level of effectiveness in the delivery of the most essential public goods,
such as communications, transport, healthcare and water supply, and the ability to
protect citizens from human rightsolations. The failed state has no such governing

powers to enable it to fulfil its obligations towards its citizens. Rotberg suggests that

there is a hierarchy of public goods, in which priority must be given to the more

significant ones, and argues thabpc security is ranked first. Other fundamental

functions of a state are the ability to uphold the rule of law and, in a democratic state, the
ability to enable citizens to take part in the political process and free and fair elections.
Rotberg definestate strength as the capacity to produce humanhvegtiy and political

goods such as public security, education, good healthcare and economic growth. In his
words, strong states can produce those goods; weak states are limited in their production,

and faled states are unable to produce any at all (2034,

This study does not argue that Kurdistan is an independent stase Im¢ntioned in the
2005 Iragi constitution, Kurdistan is considered a regional state sharing power and
resources with the lga centralgovernmentunder a federal system. However, from
examination of the capacity of Kurdistan to perform its duties as a state, it can be
concluded that it possesses all the above capacities mentiofeatbd®rg For example,

according to the offiel KRG website:

1. The Kurdistan Region has its own military, police and security forces, by which
the state enforces its laws and protects its people;

2. The KRG has full capacity to extract and control resources, such as natural
resources and taxes;

3. It possesses the means to produce societal consent such as family, religious
institutions and organised tribal activities;

4. 1t has proper regulations and rules for society and the economy, both to protect
society from criminal activities and to promote the miatevelfare of society;

5. There is a structured government bureaucracy;
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6. The KRGO6s institutions possess the poa
form of a national health service, an education system, water, electricity and
other state welfare systsmand

7. In relation to international responsibilities, although the KRG has a strong
relationship with the international community, in particular the US and Europe,

Kurdistan is considered part of Iraq under the constitution.

Democracy

What is ademocracy?

There are various definitions of democr¥aw the literature, although the precise
understanding of the concept is vague and controversial. Demasteayitionally
defined as Arule by the people, either di
represent at i v e®s?THisRieipitiorbid conspatiblé veitimthab provided by
Abraham Lincoln: Agovernment of the peopl
(1921,p26) defined democracy as a Aform of g
is legally vested, not in any particular class or classes, but in the members of the
community as a wholeo. Thus, in a democr:
is the will of the people, and on this basis their interest should be given prigtistitp

laws and policies.

Generally speaking, democracy refers to a form of government in which the citizens rule

themselves; in contrast to monarchies and aristocr&aesjocracy appreciates the

80iDemocracyo is rooted from the Greek demokratia
kratos (Aruled) (Bassiouni, 1998) .

81 The Babylon Dictionary of Political Science. Available at http://dictionary.babylon.com/democracy/
[Accessed on 18th October, 2015]

82 Representative democracy has been considered as limited and indirect, but is the most popular form
today. Itislimteda peopl ebdbs participation is restricted 1t
direct participation in decisiemaking, the public merely elects those who will rule on their behalf. This

type of democracy can have a positive effect on QoG inssfegpresentation forms a close and effective

link between the government and the citizen.

83AMonar chy: 1. a state or nation in which the su
monar ch. 2. supreme power oOAvalsheater ei gnty hel d by

http://dictionary.reference.com/ [Accessed on 13th October, 2015]
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value and the fundamental equality of all individual$he state and also presumes that
individuals are rational and have the ability and right to participate in the government
process (Samuels, 2006). According to Beetham (20282) democracy should be
understood as one end of a spectrum, while the etiebis a system in which

i ndividuals have no infl uenrmmlengprdcesal | oV el

Democracy maximises the freedom of st#termination through providing

opportunities for citizens to participate in the process of governande &we under

laws of their own choosing. Furthermore, democracy in newly formed states permits
public participation in preparing a draft constitution through their representatives as well
as voting on the text in a general referendum (Maruste, 2003 thiérefore necessary to
give particular consideration to democracy in this study, in particular as both the Iraqi
and the Kurdish constitutions are considered democratic. As different models of
democracy exist, it is vital for this study to identify wiimodel the Iragi and Kurdish

constitutions follow.

Historically speaking, there are various models of democracy. The traditional classic
democracy of Greece is different from modern liberal democracy, and both differ from
Marxist radical democracy. THs#uation in countries where the constitution limits the
power of the people is quite different from that in a popular democracy, in which people

are free to influence laws, regulations and the policy of the government.

Classical democracy
This refersd thepolis, or city-state of Ancient Greece. In the Athenian model,
governance processes were conducted through mass meetings, at which the Assembly

(to which most people belonged) discussed and took decisions on important‘issues.

iAri stocracy: A privileged, primarily hereditary
an elite.d The American Her i tyaThie EditiNne RubliShedby i onar vy
Houghton Mifflin Company. Available at http://dictionary.reference.com/ [Accessed on 13th October,

2015]

84 According to Dahl, officials were chosen by ballot to ensure direct citizen participation. However,

those who had righ to attend meetings of the Assembly, which were held 40 times a year, and to vote

had to be male citizens over 20 years of age. The
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This form of democracis considered as the only ideal system of real and direct
participation by the people. One of the fundamental aims of this direct form of
democracy was tassureghe citizen rights and protection from the encroachment of
government by participating slecsion-making directly.This modelof society was

based on equal opportunity for all and citizen merit, rather than hierarchy and privilege.
Due to populationncreasesthepractice ofthis form of democracy is impossible today
(Dahl, 1998 pp.35i 7).

Republicanism

Republican democracy relies on promoting the concepts of libertygeadrnment and

the active citizen. Locke (1690, §140) suggested that if government, through taxation,
has capacity to collect finance from citizens, citizens should be theemght to

participate in the decisiemaking process and be entitled to control the formation of the
legislature. Democracy by this means is a system of government estabijsdret!

operated by citizen consent, through their elected represestgdisid, 1996, p.44i 6).

Rousseau developed the justification theory of republican democracy by having an
alternative meaning to the democratic thi
the state and the citizensobecBoideedasther ar
general will of the citizen and the genuine interests of society, equivalent to the common
good. He suggested that fino citizen shall
poor as to be forced t o denmeotrdcyraguisesondmico . R

equality andawelfare system in the state (Held, 1996.94i 3).

Peopl eds democracy

The term fpe o wdsiwrsdnsidezechbydthe eommunist regime. The
Marxist view of democracy is that power cannot be equallyeshby citizens in society

as long as society is rankeddifferent classes and righ&seunequally distributed. Karl
Marx suggested the principle of a democracy based on equal prospects and the sort of

society in which there is common ownership of weahd property (social democracy).

then became binding in law. Citizens could become Assembly membgif®ioane year, and no more

than twice in a lifetime, with the exception of ten generals, who could-bected.
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He argued that the ending of capitalisrasthe only way to achieve a genuine system of
Aprol etariand democracy to replace Abour
struggle would disappear and that the stateldvaipe away the various classes to leave

only one class in society (Berger, 2002).

Liberal democracy

The liberal democratic system is known for the principle of the separation of powers,
respect for civil and political rights, and an active and indeprinddicial system that
upholds the rule of law. Liberal democracy is a modern form of representative
government accepted as the universal practice of politics in the world today (Held,
1996)%

Liberal democracys structured on the principles of compiein and electoral choice. It
is arepresentative form of democracy in which citizens vote in a popular election for
those they wish to represent them. This model of democradyemither a
representative government, where the representatives areadreenchoicen making
decisiors as they think best benefit the people, or that of representative democracy,
where the people have control over their represenssdive expect them to pay
particular attention to their will, and accordingly the represemfire accountable to

those who voted for them (Berger, 2002).

85 Fukuyama (1989) considered that the end of the Cold War represented the end of history, suggesting

that liberal democracy had become tloenihant theory of democracy and was now approved by the

majority of states in the worl d. Further, in his
western |iberal democracyés balance between |iber
attainment would spread and achieve a general cal

may be witnessing is not just the end of the Cold War, or a passing of a particular perioewarpost

history, but the end of history as such: thathie,end point of mankind's ideological evolution and the

uni versalization of Western I|iberal democracy as
1989).
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Democratic constitutions and Islam

Although, on a different level, both the Iragi and the Kurdish constitutions enshrine

Islamic jurisprudence, at the same time they combine this with a liberal democratic

model. This thesis therefore gives particular attention to the relationship betve@en Is

and democracy.

As a part of the Muslim world with an almost 95% Muslim population, the Kurdish

culture is mainly derived from the principles of Islam. Religion in Muslim societies
influences the characteristics and attitudes of all individuals instlall aspects of life.
Investigating the general impact of Islam on Muslim societie$]#l(1996,p.56)

claims that: #Alslam is the base of deter |
the determinant of al moHetfurtlef pointsoat¢chatal and
unlike European and other Western people who value national identity, religion is most
important to Muslims and influences all aspects of Muslim life. Hence, when we talk

about democratic constitutions we should not ignore tipaatof Islam on the
constitution as well as its role on peopl

Important Islamic political thinkers of the early 20th cenfusguch as Abu Alaa Al

Mawdudi (190379), Allama Igbal (187i71938) and Hasan-&danna (190649)1 have
provided new understanding of the relationship between the state, citizens and
government institutions. Their opinions have influenced many Islamic constitutions,
which attempted to combine democracy and Islam (Nasr, 199%,1)2). Fa example,
although AtMawdudi rejected the view of separation of religion and the state, he
suggested that the modern Western model of governance should not be rejected as long
as it is compatible with the fundamental provisions of Islam and based upoa Sw
(Mawdudi, 1967). Allama Igbal, an Islamic reformer, also put forward proposals for
establishing a state of Islamic democracy. He was an advocate of freedom, individuality
and equality, and considered them to be at the core of Islam and necegsatients of

i ber al democracy. He concluded that de mi

political ideal able to achieve equality and freedom (Esposito, 19824{iii248).

Another Islamic scholar, Fathullah Gllen, argues in his 2006 AsSaynparative
Approach to Islam and Democrattyat Islam never proposed a particular, rigid form of

governance, but rather provided fundamental principles on which a government should
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be formed. He argues that Islam leaves it to people to choose the nrogiriape

system of governance according to their needs and the times. From this point of view, he
insists that democracy can today be considered the best system of governance in which
justice and human rights can be achieved, and is therefore prefemeghigyslamic

scholars. However, he suggests that democratic practice varies according to the places
and circumstances in which it is practised. Furthermore, Gilen believes that the Islamic
values of justice, equality and tolerance can support us in lotikiwgrd to a better

future; Islam should not, therefore, be restricted to any rigid form of political system
(Gulen, 2006).

There are two concepts in Islam that outline the relationship between it and democracy:

1. The intellectual basis for establishilglamic democracy is the conceptsbiura
(consultation), which derives from th:
Muslims. The provision ashurai s menti oned three ti mes
commanding Muslims to consult one another in relation to thres tfpeffairs:
political, economic and social matters;

2. Consensus (Arabigmaa), according to which the ruler must be elected by the
people and what the majority of scholars agree upon becomes legislation. This
provision presupposes that what most ofdbemunity agrees upon cannot be

wrong because it is guided by divine authority (Malinova, 2012).

However, followers of the extremist vision of Islamepresented by d@aida, Hizb w

Tahrir, Hezbollah, the Taliban and ISISeject the entire democrasgystem and they

consider it to be against the most fundamental principle of Islam because they think that
democracyisamamade system (Arul e by the peopl e
be contrary to Islam as they believe that the only rule tsofhallah, the Almighty, and

it is not permissible to give rights to people to enact laws and regulations (Ashour,

2005).
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After introducing Islamic countries to the secular system, Islamic scholars in many
Muslim countries attempt to adopt Islamic denamies® These societies adhere to

Islam and its way of life, but they also value the principles of democracy and liberal
democracy. Since democracy obliges the authority to give consideration to the interest
and will of the people, this increases the desirMuslim society to become democratic
(Al-Samak, 2010). In this respect, the two main Islamic parties in Kurdistan accept
democracy as a system and claim that they geadgmocracy in their own party

system. For example, a KIU politician (interviewke® stated:

My party is a modern Islamic party. We accept democratic principles, and
practise them inside our party; our members have the right to express their
opinion freely, and can criticise anyone in the party; and we hold internal
elections.

Thiswas confirmed by UK MP (interviewee 24)who stated:

All the secular parties such as PUK, KOFyrranand others claim to be
democratic and work to establish a democratic state. The Islamic parties
also claim to be democratic and that they accept deang

The2005Iraqgi constitution clearly recognises Islam as the formal religion of the state as
wel | as a fundamental source of |1 egislat]
religion of the State and it is a fundamental sourdegs$lation: A. No law that

contradicts the established provisions of Islam, the principles of democracy and the
rights and basic freedoms stipulated in |
Constitution, 2005). Due to the ambiguity in this typearstitution, some scholars fear
thatanl sl ami ¢ constitution may become an ob:
democratic system of governance where human freedom and liberties are protected
(Kolhatkar, 2004).

86 The Free Dictionary defines secul ari sviewghat: A 1l.
religious considerations should be excluded from
http://www.thefreedictionary.com/secularism [Accessed on 12th December, 2014].

The National Secul ar Soci et giple(thdtinyolvesttwe basis t hat A Se
propositions. The first is the strict separation of the state from religious institutions. The second is that
people of different religions and beliefs are eqt

http://www.secularism.org.uk/whdg-secularism.html [Accessed on 12th December, 2014].

117



However, the constitution does moake Islanthesole source of legislation, but oblge

the parliament also to give consideration to the fundamental principles of democracy

such thebasicpolitical rights and freedoms. The second paragraph of Article 2 of the
constitution states that Athis Constitut]
of the Iraqgi people and guarantees the full religious rights to freedom of religious belief

and practice of all individuals and groups such as Christians, Yazidis, and Mandean
Sabeanso (lragi Constitution, 2ttked). Thu:
balance between the role of Islam and the role of democracy and the fundamental rights
and freedoms of citizens. In this context, several questions arise: How do parliament and
the courts interpret these provisions? What impact do they have on legal systems? How
broadly must these principles be agreed upon before the government, or eacourt,

invoke them to invalidate laws? After a long debate over Article 2, a compromise was
reached on the phrase fAestabl ibsditwtdd pr ovi
somewhere between the restrictive fAuni ve.l

fgnet so.

One concern for Kurdistan is that the Iragi constitupatesparticularemphasis othe
established provisions of Islam, which gives religious leastgpeto influence

jurisprudencen controversial issues (Pimentel and Anderson, 2013). ¢tothe courts
address these issues, and who determines the identity of the religious leaders upon whom
parliament and the courts must rely for answers to questions related to the requirements
of Islamic principlesThese issues may well expose the cawrutside influences and
compromise their independence. lwstanceif Article 2 were interpreted to require

courts to work undetheinfluence offatwasi nontbinding scholarly interpretations of

Islamic lawi then anyone authorised to issuaiavawould have direct power to dictate

the decisions of judges and undermine the rule of law (ibid.).

Furthermore, there is no universal agreement on the exact meaning or boundaries of the
term fAestablished | sl amic pr pretatisnsons o, wl
Concerns alsarosethat the concept could be interpreted in a way that abtige

parliament and the courts to rely fatwas,to strike out otherwise valid laswunder

Article 2 (7). In addition, there was concern abebttschool of thoughthe term
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Apr ovi si donas any ginglé sehoa &h T the human understanding of

Islamic shariali might be considered an established provision of Islam.

Islamasar el i gi on i nsists that sovereignty sh
Sunnah. Musl i ms view the Qurdédan as the m;:
Muslim scholars who manage to harmonise Islam and democracy, and they interpret the
ver ses of t h ¢ cdtuadici democrsitic priaciplesn@Bamak, 2010).

However, one of the arguable questions is whether parliament is free to enact a law that
di sregards, modi fies or Tidooexample tpaisregard t he
the punishment of theft by amputating a hand, or modify the punishment for adultery.

Can it permit homosexwuality? Apostasy? D
representatives be allowed to enact any law within the boundaries of the constitution, but
in theory Islam has its own moral views and characteristics that reject these issues.

While these arguments might seem irresolvable in theory, in practice many established
provisions of the Qurdan have been disre:
i for example, during the time of Khalifa Umar, the punishment of theft by amputating a
hand was stopped.Umar did this by exercising discretion because people were living

in poverty he believed that this form of punishment was only binding in a truly Islamic

society when the state could overcome poverty among its peop&a(ak, 2010).

As this study focuses on the implementation of the constitutions, particular attention

must be given to the effect of Islam on the democratisation process. This subject became
a great source of argument among Muslim scholars after Samuel Huntingtohguiblis

The Clash of Civilizations 1996.Huntington claimed that the new circumstances of

the 20thcentury world order could evolve into a clash between Western and Eastern
civilisations. He considered this clash as part of Muslim resistance and opptusition
modern democratic development and modernity. He claimed that Muslim societies are
infertile ground for democracy, and further argued thatiberal democracy model in
particular would continually fail to worl
book made news at the time and his arguments were accepted by many stifailads,

to provide concrete empirical evidence for resistance to democracy in Muslim countries

(Al-Samak 2010). Other scholars, such as Anderson (2004), also argue that Islam is not

87 Umar ibn aiKhattab, the second khalifa of Islam.
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compatible with democracy because adherence to a fixed religious text and the lack of
distinction between political systemsdareligious opinion is contradictory to

democratic principles and opposed to democratic development. Anderson uses the lack
of true democracy in the Muslim countries as evidence for his claim that, apart from
Turkey and Pakistahwhich he considers haw®me form of democradyMuslim

countries have generally failed to adopt a democratic system (Anderson, 2004).

The fundamental question with respect to Islamic democracy is:isvhatt form of
democracy the minimalist definition that focuses on free and fair elections and
guarantees of civil liberties and freedoms (Mikaelsson, 2008), or a way of life that
includes human rights, liberty, participation in the decisiaking systenand free and

fair elections (1927, p.184)? Islam has various faiths and different schools of thought;
for example, th&unniandShia faiths have differing views on Islam and democfacy.
Different faiths of Islam and different schools of thought mighehditferent
interpretations of Islam and democragcondly, these writers ignored the significant
role that culture and geographical differences can make in different Muslim countries:
for example, the Gulf States have a very different view of Islam frorkey and
Indonesia, and the Iranian school of thought is fundamentally different from the Saudi,

Iragi and Egyptian (Kim, 2008).

In an empirical study, Kim (2008) examined whether commitments to religion will have
an effect on democratic attitudes. igidata from World Values and European Values
Surveys between 1999 and 2001, she concluded that religious beliefs have little or no
effect on support for democracy; although religion might mean particular values and
associations for an individual, it appgdess significant to the production of democratic
attitudes. I n particular, she found that

about the same support for democratic 1 d:i

88 The Shiites are a majority in the Iragi population, concentrated in the middle and south of Iraqg, while

the Sunni minority is situated in the nogthd west. Since the end of World War I, Sunnis have ruled Iraq,
often brutally. In 2003, following the coll apse ¢
2014, militants of ISIS (Islamic State in Irag and Syfian extreme Sunni fordecrossed from Syria

into Iraq and have taken advantage of the anger of the Sunni population to fight against the Shia and

Kurds (adapted from Mintz, 2014).
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could be said that the argumeatis/anced by Huntington and other scholars about the
rejection of democracy in Muslim societies do not constitute a robust claim. Rather,
Muslim societies are keen on democracy; although they might oppose an American form
of it being imposed on them. Thetill believe in and struggle for a political regime that

is democratic, as demanded by thereceltsol | ed A Arab Springo uj

While Islamic principles may resist certain rights associated with Western culture, such

as civil marriage or homosexugili it hasbeen argued that the understanding of the

concept of these rights and freedoms might vary from culture to culture, and, as long as
this does not go against the belief of the majority of people, this does not undermine
democracy. Rather, restiilng those freedoms that are against the beliefs of the majority
could create moral and spiritual support for democracy (Ashour, 2008)s context, a

KIG politician (interviewee 4e x pr essed hi s belief that Aw
democracy, butve have a Muslim society that has its own culture that needs to be
respe@nedacademi c (i nt er gemecmwmey enusilbe loallseslo st
according to the nature and culture of the sodiety Al t hough it may di
liberal democracythis Islamic model of democragyas in the Iraqi and Kurdistan
constitutiong could offer a new understanding of democracy that suits Muslim society

and is capable of implementation in practice, producing a better system of governance, at
least in thigoart of the world. In particular, the Arab Spring uprisings for freedom and
democracy in Tunisia, Libya, Egypt, Yemen and Syria demonstrated that Muslim

societies tend to have some support for democracy but what hinders them is not Islam,

but the ironfisted authoritarian regimes in the regions. These uprisings also show that
there are seeds of democracy in the Muslim world; people have a great desire for

political participation, freedom and accountable government, and they are looking for an

opportunity b build their own democracy.

From the above arguments, we can determine that Islamic influence in the Iragi and
Kurdish constitutions does not conflict with democracy and should not have a negative
effect on their implementation. There is no strong ewéeor Huntington and
Fukuyamads suggestion that I slam hinders
conclusions are based only on the lack of democracy in the Muslim world. However,
there are alternative explanations for this, such as the powerful atilé kicctatorships

mainly supported by the US and Europe, and the negative attitude of Muslims towards
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the Western imposition of democracy. Hence, it could be argued that Islam does not
hinder democracy in a state like Kurdistan, but certain culturaésahight prevent
Muslims from accepting the Western form of democracy. However, the best form of
democracy is not necessarily the Western style, but one that

is more adaptable to shifting paradigms of modernity;
2. is able to utilise existing social andlttwal values and norms to create a better
legitimate government; and

3. is capable of being developed and adjusted by the people (Provencher, 2011).

Different approaches to democracy

Generally speaking, there are two theories of demodragyimalistand maximalist?

For the purposes of this study each maslebnsideredeparately, in order to examine

which might be the most useful to improve QoG and to determine which model is closest

to the Iragi and Kurdistan constitutions.

The minimalist theory

The exact origin of the minimalist model of democracy is the subject of dispute, but a
significant foundation was laid down in the work of Max Weber. Weber advocated a
parliamentary democracy because this gave citizens a chance to make the government
accountable through their representatives in parliament and also provided a channel
towards political leadership that he believed the masses needed (Mikaelsson, 2008). In
Weberds view, the masses ar ieslandaéctithe t 0 c |

guidarce ofamore knowledgeable political elite. Hence, democracy should be seen as a

89 Robert Dahl introduced another version of democracy, which is best known for the mixed approach
thatcan be considered as a compromise between the minimalist and maximalist theories. He suggested

that democracy should be characterised by a number of features including equal competence among

political elites; political competition; fair, clean, transpdrand periodic elections; alternation in

authority of plural political parties; protection of primary rights such as freedom of expression, the right

of association and assembly; the rule of law; and the right to a fair trial (Mikaelsson, 2008). Orthe oth

hand, Dahl provided two institutional dimensions by which to measure the level of democracy of a
political system in any state: fAthe degree of put
1971).
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marketplace for potential political parties and political manifestoes from which citizens

should have the right to choose between the presented options.

We ber 0s tvbadevaespread seigp@tiamong scholars and other early advocates

of a minimalist approach, including Ernest Barker (19426 who stated:

Democracy does not mean the wadiing or prosperity of the people, but a
method of the government of the peopleg @ democratic measure is a
measure which originates from, or tends to promote, such a method of
government not a measure which tends to increase the amount, or to
rectify the distribution, of prosperity or wedkeing.

Under this theory, democracy grdives peopléheright either to accept do reject

those who are to rule them. The minimalist theory thus only requires holding a free and
fair electoral process. Certain freedoansnevertheless required for producing free and

fair elections’ such a freedom of speech, of assembly, to organise and to pilldisth
thesefundamental freedoms need to be respected within a democratic society because
they are significant for an open and free political debate to take place and to conduct fair
political canpetition, the bedrock of free and fair election processes (Mikaelsson, 2008).
This is not only because it guarantees citizens the right to choose their representatives,
but also because it functions as a safety valve through which individuals havdithe abi

to hold political elites to account for their actions.

However, the minimalist approach excludes outcomes in the sense of the policies that
are produced within a democratic system. According to supporters of this theory, a
government produced by naélgr elections may be inefficient, corrupt, dominated by
clientelism and private interests, and incapable of producing a system able to adopt and
implement rules and regulations that are demanded by the public good. These
descriptions may make such goveents undesirable but they do not make them
undemocratic (Mikaelsson, 2008). Therefore, this theory of democracy might not be
very helpful in improving QoG because it narrows the concept of democracy. Restricting
democracy to the electoral process undermthe aim of democracy in establishing a

QoG that works in the interest of human wsing. A number of countries are

recognised as democracies just because they hold regular elections, despite violations of
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human rights and the domination of authoribgsonelected actors who, to some

extent, control the elected politicians (Beetham, 2009).

The maximalist model

The origins of the maximalist theory of democracy are to be found among scholars that
viewed the concept of democracy more as a way of life than simply an electoral system.
For example, the philosopher John Dewey viewed democracy as a society in which the
government is only the expression of the political community and believed that it would

be a mistake to minimise the concept only to the decisiaking process. According to

Dewey (1927p.184), it he i dea of democracy ies a wid:i
exemplified in the state even at its best. To be realized it must affect all modes of human
association, the family, the school, 1ind
extend the concept of democracy to include various aspects. However] tigrgalthat

more inclusive principles, such as those mentioned, are needed with regard to the

concept of democracy compared to what is recognised by the minimalist approach
(Mikaelsson, 2008).

The principles presented by the minimalists, such as fieéaamelections, doubtless

curtail certain aspects of democracy, but the maximalist approach expands democracy to
include a net of governance institutions and procedures that to a considerable extent
guarantee civil liberties and human rights. These fahfiieedoms and rights are
conceptualised in the moder np.12id) attributesi b e r
to a number of values that provide a greater chance of improving QoG. The first is the
overriding of controlling power by politicians who aret accountable to the electorate,
directly or indirectly. Military forces, for example, should not prevent the elected
legislature from its legislative role. Second, state officials should be accountable both to
the electorate and to one another, therelsyraining executive authority and developing

a system that ensures constitutionality, legitimacy and the deliberation of the governing
process. Third, political pluralism should be respected; principles such as the rule of law
and individual freedoms drrights should be guaranteed. These rights and freedoms
should extend beyond the electoral process, securing features such as different channels
of expression and communication, political equality between citizens, minority rights, an

independent judicigrand freedom of religious belief, opinion, assembly, demonstration,
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media and petition. In addition, scholars agree that, for an election to be considered free
and fair, voting should be based on the principle of political equality, in order to grant

legitimacy to a political party (Dahl, 2006p 83 9).%°

According to this approach, democracy must allow individuals to have their voices heard
and to participate in the process of poliogking that relates to their interests and

duties. The level of demaaxy in a particular state can be measured through the
efficiency and adequacy of the government in fulfilling its duty in securing life and

liberty, respecting human rights, social tolerance, and ensuring equality and justice. The
government has to be acodable to the people and transparent in the conduct of its
functions. Hence, democracy should be considered more a system of governance than a
form of government, where it is opposed to arbitrary rule and guarantees protection of
the rule of law, humanghts and equality of treatment among its citizens (Raban, 2015).
Hence, this study concludes that democracy according to the maximalist theory is the
best democratic model for producing QoG, and is the best safeguard for respecting the
rights and interestsf all citizens.

As discussed in Chapter 1, the Iragi and Kurdish constitutions provide more than an
electoral system; rather, they provide for political plurality, an independent judiciary,
ensuring equality and justice, respect for human rights, isgdife and liberty, freedom

of speech and media, and freedom of religious belief, opinion, assembly demonstration
and petition. Thus, the two constitutions are closer to the maximalist approach of
democracy. Further mor e, tdbneocracyin Kurdigtaneswe e s
i at least theoretically close to the maximalist approach; for example, a former
president of the Court of Appeal (intervi
to a government in which supreme power is vested inghe p.lIneddition, a KIU
politician (interviewee 14) commented t h;:
good society; without doubt, democracy starts from public awareness and public power,
where this kind of society can work together to make chaogesds good

governanceo.

90 According to Dahl, political equalityce at es a form of |l egitimacy that
citizen, one voteod. This can only be achieved whe
take power and how it will be wielded. This can be seen as an indication thitizafiscare equal before

the law and treated equally without consideration of race, background or religion (Dahl, 2006).
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Quality of Governance

What i s quality of governance or fgood g
Scholars haveoty et agreed on a definition of fAgo
calls fAquality of gover nanc e beexgeaedhhere ei n
are debates in the literature about how concepts such as QoG or good governance should
be defined. Should it be about procedures only or should it include regulations, policies
and outcomes? Should the concept of QoG be globally appligabuld it be looked at
differently in relation to different cultures? Is QoG the same as administrative efficiency

or should it be considered esplying impartiality and efficiency?

A big problem is that scholars attempted to define what shouldristdesed as QoG

away from analyses of modern philosophy of politics and social justice, such as
democracy antheories ofustice. It could be argued that what should considered as
Aqual i tyo regarding how pub-bectainstitidiagnsidreat i o |
formed and operated should be dealt with primarily as a normative problem. Thus, the
question of QoG cannot be treated without understanding the issue in the context of
political philosophyandsocial and economic outcomdsis studythereforediscusses

the concept of Qo@&om the perspectivef political philosophy and its outcorme

The Oxford Dictionary of Current Englisfl996p.58 7) def i nes governa
or manner of governing, of exercising control or authority overaictions of subjects; a
system of r e g-MilsandiSerageldin.(1991)aagrek ¢hht the concept of
governance refers to how the stateds i nsi
ruled, and that it also involves how the political systfunctions in respect to

administration, law and regulations.

In a postconflict state in particulafl gover nanced should cover

dimensions:
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1. Security: This is the basis and prerequisite for governance, as the state & unabl
to perform its other functions without providing at least a minimum level of
security?®

2. Politicaladministrative: The government must be represented by all the parties to
the conflict and the state must be able to provide a minimum level of basic
servies to its people; and

3. Sociceconomic factors: The posonflict state is required to develop a
fundamental economic structure that provides a degree of economic stability and
equal distribution of goods, resolves ownership problems and provides basic
socal needsDebiel and Terlinden, 2005p(8i 15).

According to HydenQlowu and OkotiOgendo(2000,p.6) , A Gover nance Wwa
allowed to become a conceptual stjaitket but was expected to function as a rather

loose frame work within which each researcher could creatively explore political issues

of significanceo. I n 1induisisng lcetwvaen leagid nprmg amce  d |
specific institutional configurations has led some to suggest that a universal definition of
QoG is problematic or almost impossible (Rothstein, 2012). However, a failure to

provide a universal definition of democracy waimply an inability to distinguish

between democratic and ndemocratic states. In particular, just as there are different
methods of achieving democracy and political equality, there are other ways for

achieving impartiality in the exercise of publiower to secure QoG (Rothstein, 2012).

The World Bank emphasises that for gover |
an efficient public service, a reliable and independent judiciary, and an accountable
system of administration (World BanR013. Furthermore, the World Bank Research

Institute provides the two most frequently used definitions of the cont€mG > The

911In particular, in a democratic society it is not enough for the state to have the power to maintain
security and peace, but rathee tbility to place the police, security and military forces under democratic
control.
92 The World Bank suggests four elements as conditions for the existence of good governance (World
Bank, 1992):

1 The need for effective financial and human resource pufdicagement;

1 Accountability in public services (this could be achieved through an effective mechanism for

accounting, auditing and decentralisation, and monitoring public officials);
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firstishow fApolitical power i s exercised to r
broader definition emphasist he fAuswe aofn gdw management o

economic and social % esources for devel o]

In this study, the two meanings provided by the World Bank can be read as referring to
the institutions by which power in a state is exercised. This includes (1) tespnased

to elect (or select), monitor and replace public officials; (2) the capacity of the
government to effectively formulate and implement good policies; (3) accountability and
transparency in government institutions; and (4) redpect n d i v rigits andl s 6
freedoms (Chase and Anjum, 2008). This study uses these indicators as a basis for

distinguishing good governance from bad.

Some economists are more specific and view the concept only for its economic value,
referring to g odfdr-eqpmomiedrenvaen coep maesn tiiog o(loL a P o
1999, p.223). The defect with this definition is that it ignores many significant non
economic outcomes of QoG, such as human-baig and social values. Further,

similar to the other functionaliskefinitions this onecannot determine the level of QoG

without measuring the effects of QoG on economic growth, as the form of institutional
arrangements that lead to progress in one state can be very different from that in others.

In addition, this fact makes itfficult to introduce a universal concept of QoG that is

capable of being generalised. For these reasons, this study does not fully consider this

definition.

Another insufficient definition of QoG is provided yansparency International (T1)

whichrelies on a single measure to determine QoG: the perception of corruption in a

1 An effective legal framework, independent judiciary and strongdafercement mechanisms;
and

1 Free access to public information and transparency and good strategy for fighting corruption.
93The World Bankés definitions are criticised for
because:
they do not distinguish betwa matters relate to access of power and those concern exercise of power;
they include both policy content (fisound policies:c
evaluations (fArespecto) ; t h epoliticalpoweramndrihose thath t he i

exercise and implement laws and policies (Kaufmann et al., 1999).
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country. Tl issues an annual report ranking countries according to the perception of

corruptionbasedonthenumber of reports in each country.

This study also gives considaat to the measures provided by Halfani, McCarney and
Rodriguez (1994), who defined the concept of governance as more compatible with

democratic principles by referring to governance as

a system of government concentrating on effective and accountable
institutions, democratic principles and electoral process, representation and
responsible structures of government, in order to ensure an open and
legitimate relationship between the civil society and the .qtddfani,
McCarney and Rodriguez, 1994.4)

They suggest that there is a significant relationship between the state and civil society.
They argue that credibility and legitimisation of government can be obtained through
accountability, transparency, responsiveness and real public participatiansiome

making. The main elements of good governance suggested by Halfani and his colleagues
would be very significant to this study because they provide for the most important
concepts that link democracy to QoG, such as: the promotion of democracy and ope
pluralistic societies; government transparency and right of access to information;
accountability and effective government institutions; protection of human rights;

upholding the rule of law; right of access to a fair and independent judicial system; fre
and independent media; combating corruption; andpaditical military forces that

work in the interest of citizens.

As explained above, the definitions are either very broad or they have an economic bias
and deal only with corruption. This paptherefore suggests that, in defining the concept

of QoG, three points must be kept in mind. First, the definition should be based on what
should be regarded as figoodd in this coni
outcome rather than theqmedures and routines of the administrative system. Third,
although different societies may require different bureaucracies for achieving QoG, the
definition should have standard measures that can be applied on a global scale. For
example, although coungs such as the USA, Switzerland, Sweden and Finland are very

different in their specific institutional formations of democracy and have very different
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electoral, political and local government systems, they are all democratic and they all
possess a good Qo(Rothstein, 2012).

This study prefers a definition introduced by Rothstein and Teorell (2008), who used the
term Aquality of itgotheeancempseohimpartiaitypachd | i nk e d
accountabilitywhere the public institutions implemany policies do take the citizen

and the interests of poor people into consideration. Thus, it could be said that
governance should be defined as the process operated to achieve hurtemngelhd

the noble ends of the state.

This study also argues that establghgood governance in pesbnflict societies

depends on several factors. First, it is essential that the reasons for and background to the
conflict need to be thoroughly examined since QoG is decisively influenced by the way

in which the conflict was sé¢id. Second, the opportunities for improving QoG are
increased if the parties to the conflict are able to enter into a peaceful agreement between
themselves without external pressure, but with international support. And third, the
culture of violence mudie replaced with a democratic political culture (Debiel and
Terlinden, 2005, ppid 7). After achieving these elements for promoting good

governance, the pesbnflict state should consider implementing the fundamental

principles of democracy (the maximalegpproach), in particular: accountability, the rule

of law, human rights and impartiality in the exercise of public power. In this context, it
should be noted that bad governance may not necegsaualgthe absence of
democracy@gundiya, 201 By evohing in corruptionandlack of accountability and
transparency, bad governance provides good opportunities for elites and corrupt
politicians to divert for themselves a significant portion of public resources at the

expense of the masses (Obadan, 1998).

What makes governance good or bad?

Before outlining what makes governance good, it is important to explain why the World
Bank and many writers consider fAgoodo as
being (Holmberg, Rothstein and Nasiritousi, 20Rothgein and Teorell, 2008;

Acemoglu, Johnson and Robinson, 2004). Good governance is a significant requirement

for a society to protect human dignity and property rights. The rapidly growing literature
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on Agood governanceo hasontokonwmivdevelppmangt 0 |
it hasbeen argued that Qo&@fectsother noreconomic issues, such as subjective

happiness (Frey and Stutzer, 20educing the incidence of war and internal confffct

and stability of democracy in society (Oberg and Melar2ig05).

Governance means how power is exercised by the stateadtaistratiorand

distribution of economic resourcégoughoutsociety. The mannen whichthe

government distribusresources anddministerghe affairs ofits citizens makes
governance bad or good. Thus, when elites utilise the distribution of public resources to
achieve personal gain, teesentiahim of governance is defeatgdovernance also has
political, administrative, social and economic dimensions. Thus, governance is
applicable to alltheinstitutions of statesuch aghe executivé€health services, education
systemetc.) legislature, judiciary, media, corporate sector andgmrernmerdl

organisations (World Bank Institute, 2003).

This paper agreesthgtover nance i s fAigoodo if it can
state such as justice, protection of human rights, security, political stability, allowing
effective citizen participation in the decistamakingprocessapplication of the rule of

law, providing public services and improving living standards. QoG is thus determined

by the impact of this exercise of power on the quality of life enjoyed by citizens. By
contrast, governance i s ter medihgdftha do wh e

peope (Holmberg Rothsteinand Nasiritousi, 208).

Different organisations and scholars have different criteria for measuring QoG. Some
scholars rank countries according to their level of impartiality, corruption, the rule of
law, economic growth and gexnment effectivenessiplmberg, Rothstein and
Nasiritousi, 2008 the level of education, a good healthcare system (Mauro, 1998) and
public security, human webeing and subjective happiness (Frey and Stutzef)200

94T he association between democracy and peace is
Peace", which suggested that established democraciesleadltb peaceful relations between states
because a democratic state controlled by its citizens is highly unlikely to enter into conflict and war that

would subject the citizens to bloodshed and violence.
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The UN Development Programme detemad the following as the main criteria for

good governance:

1 Equality of participation for all citizens in issues that concern them;

1 Responsiveness towards all orgatipns and individuals in a timely manner;

1 Responsibility towards stakeholders for aiiids and agreements made through
support orgarsations;

1 Transparency in the governance decigimaking system, and viability and
availability of public information;
Implementation of the rule of law;
Sustaining and improving economic and social developnaad

1 Guaranteeing the rights and liberties of all individuals.

To measure the level of QoG in different countries, each international organisation
formul ates its own criteria. However, it
surveys musté viewed with caution because markers such as the WorldBank
WorldwideGover nance I ndicators are standardi s
and adding or removing countries and/or questions from year to year can produce
changes t o aregardlassof whgtltesit indactamp@ved or worsened. In
addition, the measurement criteria used by these international organisations are based on
the purpose of their surveys, which are taggedthelping international investors who

are looking to maka profit. Thus, a country that has less red tape and psoaide

friendly environment for business might be recognised by such organisations as less
corrupt, while in fact that countiyoesnot necessarilprovidegood governance for its

people (Charron ahLapuente, 2010).

Among the symptoms of poor governance are: a failure to provide an effective legal
system to achieve equality, impartiality and to maintain and promote the rule; of law
ignoring the practie of transparency in the decistoraking proces and running the
state excessive administration cospmoor public servicesand failure to implement
policies and regulations (Samuels, 2006). The World Bank (1282)thathe features
of bad governanceclude a failure to distinguish betwegmblic and private interests

(this leads to use of publiesources for private benefifgilure to adopt an appropriate
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framework for law and government administration in a way that leads to achieving the
rule of law, economic development and respeicthe rights andlibertiesof citizens
governmenbehavioutthat causemarketmonopoies andentseeking; and ignorance in
implementing law and regulationgresulting in financial corruption and lack of citizen

participation in the decisiemaking procss.

Measures of quality of governance

As explained above, various international organisations and scholars generally agree

upon some criteria to measure QoG. However, one cannot rely on a single concept such
as Neffectiveness of khdwoni Bulaitplo@aodomeas
the margin for error of any single indicator. In this study, the five most important

concepts of QoGave been taken into account to measure QoG in the Kuréstaan

because these are considered vital by mahglars and international organisations.
Furthermore, the majority of interviewees confirmed the following five criteria to be

important in thecontextof governance in Kurdistan:

Accountability;
Transparency;,
Protection of fundamental human rights;

Upholding the rule of law;

o bk~ 0N

Providing public services.

1. Accountability and its relationship with democracy and QoG

Good governance requires and expects public servants to behave with honesty and

ethical integrity, as greed and selferest may overcome the fundamental duty of acting
honestly. Accountability is a forcwsout si
actethicallyandwith integrity. Hence, it obliges pubkgector employees to act in

accordance with the law and regulations for fear of the consequences (forces beyond

their control) if he/she behaves differently (Aucoin and Heintzmann, 1999).

Theconcept of accountability is about the relationship between two or more parties in

which one recognises an obligation to give an account @chians to the other(s).
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Accountability indicates a relationship between those who possess a right and the agen
responsible for achieving that right (Wolf (2000) citedRisse, 200% Accountability

can be achieved through internal and external elements. The internal elements are
situated within the institutions of government itself and the external elements are
situated outside. However, accountability is to some extent a system of administration in
the form of checks and balances. Effective accountability requires political will, with
opposition parties, the media, civil society and the judiciary getting irdqlRisse,

2004).

Accountability is a fundamental feature of good governance. It was traditionally defined
as faithfulness to and compliance with regulations, the law and existing procedures, and
accordingly public servants were accountable to rulepeowkdures rather than to the

public (Aucoin and Heintzmann, 1999). However, in a democratic system, public
accountability is an essential requirement of good governance. In such a system,
government officials should be held accountable to their supeaiodselected officials

such as MPs and ministers should be held accountable to the citizens for various types of
activity. Wolf (2000 ,cited in Risse, 2004) considered felementof accountabiliy

that exist implicitly in the everyday affairs of pubddministration:

Legal:compliance with or adherence to the law and regulations (rule of law);
Financial: use of public resources;

Policy and activity to meet targets and expectations;

= =4 =4 =4

Democratic: accountability to legislatures and citizepsvay of informing and
consulting them about their decisions and performance;
1 Ethical: acting in accordance with codes of ethics or general administrative

behaviour.

Aucoin and Heintzmann (1999) point out that accountability has three main edement
(1) controlling abuse of public services for private gain by officials (corruption); (2)
ensuring that public resources are used in accordance with policies angublibe
interest; and (3) improving the efficiency and effectiveness of public seraicesef

purpose of control and performance management. The strength of accountability in the
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state system can be determined by its efficiencies and effectiveness, which in turn may

be measured by the extent and quality of the accountability in the sti#tdiorss.

According to Charron, Dahlstrom and Lapuente (2@lL;), poorperforming

accountability mechanisms in the system of governance may be related to two factors.
The first is that two different styles of state infrastructure would fit into ldesical

division of administration established by the Weberian institutional approach: patronage
based and merltased. Second, these state infrastructures were created at a particular
point in the formation of a state, which creates dependent instgutanare difficult to
change. For instance, following revolutions, when the armed forces and a group of
political leaders form the institutions of government, they can create the state in a way
that gives militants more control over state infrastructune eventually can abuse their
power and their positions for their private and political advantage. This becomes an
insurmountable obstacle for subsequent rulers aiming to overturn the system and make it
Adirectly account abl eidalindéperelenceestrictdrt woul d
procedures, and a more controlled economy, which in turn creates weaker QoG and

more corruption (La Porta et al., 1999).

One of the important factors for achieving accountability is the improvement of ethical
behaviour amongublic-sector officials in institutional governance. If the lines between
proper and corrupt/unethical behaviour are not clearly drawn, it will be easy for officials
to err. If corruption is the misuse of public office for private gain, then every corrupt
behaviour in the public sector is unethical (Madhav,620Bmpirical researchers

therefore concluded that the issue of corruption in the public sector could be addressed
from the perspective of governance and ethics; and they agreed that improvinmethics
the public sector would reduce the level of corruption (Resdeerman, 2001; Paldam,
2002). However, a written code of ethics that includes tough penalties for dishonest
behaviour and abuse of power is not enough if they are not enforced properly and
equally on all officials (Madhav, 2@).

2. Transparency and its relationship with democracy and QoG
The major focus on the concept of transparency began nearly 25 years ago in the area of

international aid and politics. Organisations such as the Worl#d, Baansparency

135



International and the International Monetary Fund (IMF), which provided financial help

to countries such as the Philippines, Thailand and Argentina, wanted to be certain that
the money was being properly used and managed. Furthermorehé&quulitical

perspective, these organisations wanted to encourage clean and fair democratic elections,

so that security and the political system would be more stable.

One of the defects in the literature relates to the definition of transparencys This i
sometimes vaguely defined as the level of access to information, without narrowing
down what i nformation and what access. | 1

applicability that an agreed definition is lacking (Relly and Sabharwal, 2009).

Transpaency describes a situation in which there is free access by citizens to public
informatoni iopenness to public gazed. Some wr i
democracy as the Ademocrati satlloThisisof i ni
about he right to access information, and more extensive and deeper penetration by free
and independent media into public affairs. It has forced the public administration to be
more transparent and accountable, and, for the same reason, has also made ti®ese actio
more accountable to the public. In addition, transparency ensures that the decision
maker 6s actions are exposed to the publ i
are made in a manner consistent with rules and regulations and clearly agithsat

rationale behind their decisions, and that the evidence on which thiegsads

publicly accessible.

In other words, transparency is the extent to which an organisation reveals relevant
information about decisiemaking processes, proceduregj\aties and performance so

as to allow both the othéranches ofjovernment anthe public to monitor and

examine whether agency decisions are truly made on the appropriate grounds. In this

way, transparency will not only help to achieve human-ieihg and democratic goals,

but canalsobecome an important strategy for the voices of the most vulnerable people

in society to be heard, help produce better, more informed policy, and improve the

overall quality of governance (Curtin and Meijer, 2006). Here should not ignore the
significant impact of modern technology in strengthening the concept of transparency.
This new model of transparency i-s often

government; the latter, in particular, suggestsonlytransparacy but also active
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citizenparticipation in the policynaking process as the Internet makes information

about the operation of government bodies more easily accessible and available.

Empirical research shows that transparency can lead to good gaeshath by

encouraging good public decisiomaking and by deterring misconduct by officials and
politicians. Transparency is therefore regarded as a fundamental feature of accountable
governanceandcan supporimproved allocatiorof public resourcg quality of policies
andefficiency, and economic progress in general (Coglianese, 2009).

The philosophy of the principle of transparency is rooted in providing the public with a
link to decisioamakers. The aim is to allow decisions that are legitimadeaghieve the

best outcomes for people. If the aim of the public service is to fulfil its purpose of
ensuring the welbeing of the people, the people must be able to have knowledge about
what and how this authority is exercised as an ultimate controlto¥era principle,
transparency implies that civil servants, as agents of the public, have a duty to act
openly, predictably and understandably. Hence, transparency is an important democratic
value that can help to create trust between the citizen arlrgoent by providing
citizens with sufficient information abol
can be used to evaluate and determine, first, why the government reached particular
decisions; second, whether the interests of citizens are lewvegddairly to the

expected level; and, third, whether the policies and procedures taken were lawful and in

accordance with the given mandate (Coglianese, 2009).

Although some researchers consider transparency a good way of achieving quality
decisions ad a better quality of government, they emphasise that transparency may not
automatically provide the expected benefits. Researchers agree that transparency has
been linked with implementing certain other concepts, such as an independent and
effective judigary, freedom of the media, and accountability. Without this, transparency
cannot function effectively and some scholars even argue that, without these other
concepts, greater transparency mayher increase the level of corruption in a country

by makirg it clearer who can be bribed to attain something (Lindstedt and Naurin,
2009). According to Winkler (2000), in an environment of transparency citizens, public
prosecutors and the media can easily obtain the information required to detect misuse of
powerin public office or of public funds, and the judiciary can convict the abuser. Thus,
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the lack of transparency has been cited by researchers as one of the main causes of
corruption, because a lack of transparency creates opportunities feeedets to alse

their public office for private gain (Roskckerman, 2010b). In societies such as New
Zealand, Sweden, Finland and Denmark, transparency is considered the main factor in
explaining the high level of QoG and why corruption seems to be very rare in these
countries (Transparency International 6s
example, has held the top position in Tr.
2000. Researchers suggest that this is because Finland has only a very limitecbdmount
data classified as confidential, to which there is no public access (Brunetti and Weder,
2003 pp.1801 24). Hence, researchers consider transparency as a weapon against
corruption (RoséAckerman, 2010b; Gerring and Thacker, 2004), and an important

condtion for good governance (OECD, 2001).

3. Protection of fundamental human rights

Protection of human rights is an indication of good government and is considered a
significant democratic value, in particular in those societies where democracy is seen as
more than elections, rather as a way of Iifaximalist democragyAs already noted,

Rotberg (2004pp.2i 7) extended the concept by inventing a saalhich states are
classified into Afailedd, Astrongare Acol |
essential to discover the difference between strong and weak states. One of these is the
stateds ability to protect citizens from
were asked about human rights and civil liberties in Kurdistan, mastvéélthat there

was a strong association between the protection of human rights and QoG. For example,
a KIU MP (interviewee 28) stated

| think that, as their basic rights, people in a democratic society have the
right of equal opportunities, to partieife in decisions concerning them and

to get publiesector jobs, and they should be equal before the law. Thus, the
principle of equal opportunity and the rule of law can improve QOG.

The majority of interviewees, in particular those from the oppositotigs, were not
satisfied with the condition of human rights in the Kurdistan Region. For example, one
GM MP (interviewee 9) pointed out that n;

Kurdistan has a bad reputation in relation to human rights andfreedhis proves
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what people like me have claimed before, that there are various breaches of human rights

i n Kurdistano.

The majority of interviewees were concerned about breaches of human rights by the
main ruling parties. Unlawful and politically motivated arrests and the violation of
human rights are carried out by the official security service (Asayish) and intelligence
agencies (Parastin, belonging to the KDP, and Dezgay Zanyari, belonging to the PUK).
An Amnesty International report explained that

[Despite]... encouraging progress in the field of human rights [by the KRG]
... Thousands of people have been detainettanity and held without

charge or trial, many for years. Some have been tortured and otherwise ill
treated; some have been victims of enforced disappearance. Most were
detained by the Asayish, the security agency, without an arrest warrant and
were therdenied access to a lawyer or any opportunity to challenge their
detention before a court. Among those targeted have been political
opponents of the Kurdish authorities ... (Amnesty International, 2009,
p.54)95

In February 2014, San Omar, head of the parliamentary committae humanrights,
published letters from three inmates of Mahata Prison in Erbil who had withessed sexual
assault by the prison stéffthe three claimed th#tey themselves would have faced

serious sexual threatstifeydid not admit the fabricated charges against them. Omar
added that the prison staff sexually assaulted wives of the prisoners in front of them, in
order to push them to admit the charges. direarmanof the parliamentary committee

confirmed the truttof the allegation§’ In an interview with Dastor, Omar also said that

95 In addition, a UK Home Office Government CountrfyOrigin Information Report (on KRG Area of

Il raq) September 2009 states that AThe Al report f
3,000 detainees in response to Al 6s August 2008
prisonersver e st | | being held without charge or trial
Amnesty International at the end of May 2008 that there were then 670 political detainees being held
without charge or trial.d é0

9%AHope rmandHdman Rights in the Kurdistan Region of
Available at http://www.refworld.org/docid/49e6e8922.html [Accessed on 14th January, 2016]

97 Omar, S. Aln Asaysh Prison, put in saucepan and
Kurdish) Available at: http://www.lvinpress.com/dreja.aspx?Jmare=7542&Jor=1 [Accessed on 13th

January, 2016]; see al so uirSkixsuutadn albRG epifs @ms &.0nkE
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in the Asayish prisons of Erbil and Sulaimaniyah generally there is torture
and humiliation of prisoners and detainees. | have evidence that prisoners
have had boiling water thrown @tem, been attacked by dogs, been forced
to sit in snow and been sexually assauited

A judge of the Criminal Court (interviewee 35) seveijicised the human rights
situation in Kurdistan. He believed that political domination even led to socieiy be

divided into classes:

Due to the political favouritism and clientelism practised in the KRG, you

can see people classified into first, second and third class. The first class are
those who can do anything they wish: they can get high posts in

governnent, can own big companies and can misuse power in the interest of
themselves, friends and families. The second class are those who can get
something from the firstlass people; they are family or friends of the first

class people, or regular supportersrembers of the authorities. The third

class are those for whom the authorities have lower esteem. These people do
not have citizenship rights, and have no right to work or to be employed by
the government.

Since 2010, many political parties, MPs angrialists have demanded amendments to
the draft Kurdistan constitution before putting it to a general referendum. Two main
areas in which both major parties appear to share common ground were reducing the
power of the president and providing more guaranteethe fundamental rights and
freedoms of individual&’ Despite demands for more constitutional guarantees for

February 2014. Available at: http://ekurd.net/mismas/articles/misc2014/2/state7737.htm [Accessed on

13th January, 2016]

98 Sorn Omar, interview with Dastor. 17 July 2014. Available at

http://www.desturnet.com/interviews/39@9t | p ii % TYFHB ZBK FIORMHEDIF bR D M

MOXF T %20.&n [Aaeebsed on 10th October, 2014]

99 The opposition Movement fori@ange (Gorran) demands that the draft constitution be reallocated to

the parliament for further discussions by a speci
to the extensive powers of the president of the KRG and is an attempt to thanggime from a

presidential system to a parliamentary oh@nan Othman, a highanking member of Gorran, toll -

Monitor, fAThe current draft cannot be approved be
ages and pave the way forauth@riti an rul e. é We oppose sever al i sS
government in Kurdistan, mainly whether it wild]l r

powers at the expense of parliament, or if parliament will have a supervisory power cezdhtve
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human rights and civil liberties, generally speaking, the problem is not with the
constitution or with the written law, but with their implemt&tion. According to Sinclair
and Kajjo (2011), the constitution and the Press Law of 2007 guatsag®efreedoms
for citizens. However, in practice, these principles have not been implemented
effectively. Implementation of human rights, however varikghends on whether the
government is willing to protect human rights and society is ready to respect human

rights principles.

Some opposition interviewees argued that the KRG was not willing to protect human
rights and civil liberties because it was imothe interest of the ruling parties to do so.

For example, a KIU politician (interviewee 8) stated that

The ruling parties think that if the media became free and independent,
freedom of speech was 100% guaranteed and human rights were respected,
theywould not able to deceive the public because when people became
aware of their misuse of power and their misbehaviour, they would-not re
elect them.

A judge of the Court of Appeal (interviewee 19) was of the opinion that human rights

violations in Kurdistan were connected to the lack of democracy. He stated:

You ask Awhy does this happen?o. Il ¢
the authority in Kirdistan is not democratic. The authorities only think
about remaining in power by any means; threatening people, killing people
or detaining people
However, a PUK MP (intervieve23) argued that abuse of human rights was related to
the cultureofconfit and vi ol ence in the region:

fighting in our region; it is very difficult to change, because it has become part of our
cultureo. Another KDP MP (interviewee
KRG hadtaken significant steps in relation to human rights and individual liberties;
however, he argued that Awe are new to
them from the West and our society has its own culture and its own values, so you

cannotfullyi mpl ement these terms quicklyo.

aut hor i ti es.hitp://fwew.alnbrEtor.eomipudse/arigirals/2013/01/irakyirdistan
constitution.html#ixzz3QAUglllp
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A UK Home Office Country of Origin Information Report (2009), notes that

Khanim Latif of the NGO Asuda, which campaigns to end violence against
women, stated that problems with the current system of justice in the KR
include a lack of professional expertise amongst practitioners and a complex
and inefficient bureaucracy. The KRhas acknowledged that the system is

not perfect and does appear serious in its commitment to bring about
improvements.

A KDP MP (interviewee 32) believed that sometimes people did not make complaints to
the court of human rights about abuses by thieaaities because they had no confidence

in the court to hold a fair trial, free from political and government interference, so
decided to remain silent.

From the foregoing discussion it can be seen that human rights violations in the
KurdistanRegionaredue to several factors including the political agenda, lack of
experience of democracy, a culture of violence, ineffective institutions for protection of
human rights due to political i nfl uence,

lack of prokssionalism and skills in the courts, police and security services.

4. Upholding the rule of law

The draftes of the2005Iragi constitution considered the significaof the principle of
therule of law in forming a new democratic regime in Iraq. Fos reasonthey paid
particular attention to the principle in the new constitution. Although Kurdish politicians
always claim adherence to the rule of law, in practice they are notkaeplement the
principle, and breach this rule where goesagains their interests.This is discussed in
detail in Chapted.

5. Providing public services
This thesis examines whether the Kurdisstatehas fulfilled its duty in relation to the

first function: providing basic needs such as water, electricity, haadtisecurity.

Drinking water
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Thanks to great improvements in recent decades, the water shortfall rate in urban areas
wasreducedo 6.9%, although the rate in rural regions was much higher, at 38.3%

(KRG Ministry of Pl anni mgofwdedviadtdgeintheDu e t «
region, the KRG has dedicated a part of its master plan for 20dgtadl water
consumption meters in each Kurdish housel
chairman of the Sulaimaniyah Water Administration, who is resptangr the citp s

annual master plaand writinganannual report for the KRG.

However, the problem of drinking water still remains unresolved; daily water production
in 2011 was 924,600 fnwhile daily demand comes to about 1,250,08)0eaving a

shortfll of 325,400 Mper day. Interviewees 16, 21 and 40 believed this was largely
related to the bad governance practised by the KRG. However, according to the
government, a part of the problem is the high water consumption of citizens in
Kurdistan. Accordig to The Kurdistan Tribun@eewspaper, each person in Kurdistan

uses 800 litres of water per day, a very high rate compared to Sweden, where a person
uses only 120 litres per day (Haidar, 2013). In tloistext some intervieweesgain

blamed the governmefdr the absence gfolicies and regulations to reduce water
consumption through methods such as installation of water sneismgtheprice of

water, and educating peobout water use

Electricity
Since 1992, the Kurdish region has continuously suffered frequent shortages of

electricity. While electricity distribution has been improving since 2010, major shortages
are still a regular occurrence (interviewees 3, 5, 23 and 37). Frequent power euts hav
affected the daily lives of people and businesses, and public services such as healthcare.
This situatiorhasi ncr eased residentsd concerns, an

protest to the government.

In an interview with The Report N& Yasin Mawait a former Minister of Electricity,
talked about improvements in the distribution of electricity, while confirming how poor
this utility had been until 2010. He said that

100Website no longer exists (accessed in 2012).
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In 2008 the KRG was providing on average only of 90 minutes of electricity
per day. In 2009, we managed to increase this figure to 8 hours 8 minutes,
and by 2010 it was 11 hours 15 minutes. This kept increasing until last
winter, when we reached more thzhours a day of electricity provided
across Kurdistan.

According to the Ministry of Electricity website, in 2013 the government was able to
provide electricity for 1821 hours per day. However, in August 2014, onliy1B8

hours per day were providede&lto the war with ISIS, which led to an increasing
number (nearly two million) of refugees, who lacked fuel for generators and increased
the demand for electricity. Electricity supply is still a problem and the KRG is still not

ableto provide 24hour eletricity.

Healthcare

Some interviewees considered the lack of a proper health service as a sign of bad
governance in thKurdistanRegion(interviewees 13, 17, 21 and 35). A GM politician
(interviewee 17) gave the example of 50 patients who lost tigit isi February 2013 as
a result of the poor quality of medication and incorrect medications prescribed by

doctors in hospitals.

Dr Rekawt Rashid, the KRG health ministei
2003, there was not enough budget for us tthhospitals and facilities; the budget we

had just covered our employeesd salaries.
from the ministry of health in Baghdad, |
only allocates 4.8% of the state budget tdtheservices, which only covers 40% of

health needs. In 2010, the KRG allocated only 5.2% of the budget to healthcare, which is
low by international standards (Pironti, 201%)However, Dr Rashid stated that, despite
this shortage i healthcars lths seen signficamt idnprevénemsdirsthe

last few years (Anthony, Moore, Hilborne and Mulcahy, 2014). Some of the

interviewees referred to the improvement in the health service, although they believed

that the service was still not satisfact@nterviewees 7, 13 and 23).

101 For example, Jordan spends 8.9% of GDP on healthcare and most&uomuntries are in thé 8
10% range (WHO, 2010).

144



According to the United Nations, good healthcare depends on six criteria: it should be
safe, effective, based on scientific knowledge, provided within a reasonable time,
accessible around all the regions, and provided withedsand on an equal basis

without discrimination (UN General Assembly, 2006).

The health service in Kurdistan is partially effective, but it lacks the sophisticated data,
management skills and modern IT systems required in every successful national
healhcare system. These should be provided by the government to enable real reform to
be undertaken. One of the essential requirements for continuous care and better health
outcomes is the existence of a coherent system to provide patients with regular contact
with the healthcare system, such as a specialist or a relevant health team (Anthony,
Moore, Hilborne and Mulcahy, 2014).

Figures reported by the Kurdistan Ministry of Health to the World Health Organization
(WHO) also compare the number of dentists pin@rmacists in the Kurdistd®egion

with rates in other countries. In 2013, there were 1.3 dentists per 10,000 inhabitants,
whereas the international standard is 3 per 10,000. There were 0.58 pharmacists per
10,000 inhabitants, compared to the internatistendard of 4 per 10,000 (WHO, 2010).
These figures clearly indicate that the KurdidRegion and its constituent provinces

have far fewer dentists and pharmacists than most other countries in the WHO Eastern
Mediterranean region, and the world as a lhBortunately, however, in relation to

other health workers such as doctors, nurses and midwives, Kurdistan exceeds the
minimum threshold level, with approximately 2.8 per 1,000 inhabitants. However, the
report identified a large gap between Kurdistad atmer countries in terms of medical
education, training, experience, licensing and management skills. This situation leads to
an inadequate system for providing effective healthcare. As a result, interviewees argued
that the government must develop a rpagramme for the improvement of education,
training and recruitment in the health sector. The region also lacks a clear focus on
patientcentred care, patient safety, and quality of care (Anthony, Moore, Hilborne and
Mulcahy, 2014).

Other public servies

With regard to mail, according turdish Globe there has never been an effective and

reliable postal service in Kurdistan, despite several attempts by the KRG to develop one.
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This is due to the lack of accurate postal addresses and a shortage of post offices, which
makes people feel insecure about using the postal system. The system is only used for

business mail and official government mail (KRG Ministry of Planning, n.d.).

Research shows that 23% of people were satisfied with public transportation in
Kurdistan in 2012, compared to 54% in 2011. Satisfaction with housing also declined, to
30% in 2012 from 53% the previous year. Satisfaction with the education system
decreasedlightly to 61% in 2012 from 64% in 2011, although this was still higher than
the level in 2010, which was 55% (Loschky, 20P2The ranking of universities in
Kurdistan varies considerably; the best is Erbil Medical University, with a global rank of
102,133, while Bayan University is the lowest, ranking 25,176,144 in the world
(inkurdish.com, n.d.).

Democracy and QoG

Kurdistan has a democratic constitution, but this thesis argues that the KRG has not been
able to establish a good governance systempitdeslaiming to practise democracy. For

this reason, this study should consider first whether the process of democratisation can

support QoG and reduce the level of corruption.

Democracy is one of the predominant forms of government in the world thslay.

explained earlier, there is a significant interrelationship between democracy and QoG. In
particular, democracy in its broad sense embraces some significant principles that can
improve QoG (Rothstein and Teorell, 2008). Amund4&99 examine the

relaionship between democracy and corruptemgfound that there is a negative
relationship betweethem,althoughnot very strong. He argues that this negative
correlation is not significant at the beginning of the democratisptimressbut that the

level of corruption would substantially reduce only with democratic consolidation in

102 The survey was conducted through faadace interviews with 7,001 people in Iraq aged 15 and

older, between 2009 and 2012. In the Kurdish region, 1,066 people were interviewed (366 in 2009, 280 in
2010,280 in 2011 and 140 in 2012), with a maximum margin of sampling error ranging from 6.6 to +9.3
percentage points. Outside of the Kurdish region, 5,934 interviews were conducted (1,635 in 2009, 1,720
in 2010, 1,720 in 2011 and 860 in 2012), with a maxinmangin of sampling error ranging from +£2.7 to

4.0 percentage points.
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terms of Adeep democracyo (Amundsen, 199
(reliance on theeports of the Freedom House Country Rankings for levels of denyocrac
and reports of the Transparency ,dnthrtoter nat i
necessarily a causal relationship between the two. In another Baldgm (1999p.18)

suggests thahe correlatiorbetween democracy and corruption will decresstbe

level of democracy increasébut that this inverse relationship chamgecording to

variatiorsin thelevels of democracy (or, rather, the different stages of political

transition). He argues thtte level ofdemocracy haso direct effect on thievel of

corruption; the linkages between corruption and democracy were therefore not very
obvious. However, there are some other studies exploring a correlation between a good
administratve system and democracy. They concluded, ihademocratic counteis

where there is freedom of speech and strong civil socigtiesevel of corruption is low
compaedto countries where there is no free press or strong civil ydesg.

Chowdhury, 2004; Treisman, 2000). However, a close look at existing studiatsreve

that the uncertainty about the effect of democracy on corruption may result from the way

in which the concept of democracy is viewed (maximalist or minimalist approach).

Establishing democracy has often been considered by some scholars as ae effecti
antidote to the variougilings ofgovernment such as corruption, maladministration,

lack of public servicg poverty, conflict and violence. This is because they suggest that
democracy i€loselyconnected to the principle of accountability, whichplselb combat

the abuse of power by public officials that lssmlthese types athortcomingsA PUK

politician (interviewee 3¥tatedid e mocr ati ¢ principles, suc
and availability of information, and freedom of expression, ecdrpgessure on

government to become more accountable to parliament and to the public. This is, in
reality, happening everywhere in democratic counsiesDe mocr acy and Qo
systemically interrelated. However, it must be notedélettedrepreserdtive

democracy does not automatically translate into QoG. From a normative point of view,
QoG requires both prastng democratic values in relation to access to power, and
impartiality and accountability in the exercise of this power (Rothstein andllTeore

2008).

It has been argued that, although democracy is probably a necessary requirement for
QoG, a limited approach to democracy is unlikely to be sufficient. The reasons can be
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both theoretical and empirical. When a majority comes to power, there is no guarantee
that it will respect fundamental democratic principles. For example, in an ethnically

mixed society, when the ethnic majority wins the election, a breach of the impartial
principle and the enactment of policies may discriminate against the minority, even
though the election is legitimate. In this contexjidge of the High Criminal Court
(interviewee 7)was of the opinion that the constitution and law in Kurdistaniges

the parliament with sufficient power to monitor the government. This is not the case in
practice because of political influence over the parliament, the majority of MPs being
members of the ruling parties who are not willing to criticise their owty jgalleagues.

A GM politician (interviewee 17 e scr i bed t he exi sting demga
model of dictatorship by the majority; the majority voice in parliament is being used to
prevent ac ckiuMR(atervieweetl3erplained thathis majority

Adi ctatorshipdo in parliament reduced the
that

you know we could not do more because we are the minority in parliament

and the final word is for those member
we managed to make the public aware of what was going on inside
parl i ament and how the parliament (wit

approves the illegal activities of the government.

She then gave an example of how the majority in a democra@bcae the system for

its own political interest; she said that the parliamentary majority (which is of course
from the ruling parties) added a section in the 2011 law of protest making it compulsory
to obtain permission from the government before holdimgprotest or demonstration,

and in practice the authorities misuse that section to prevent any protest of a political

nature.

Empirically, the relationship between democracy as a s@arbtainingpower through
election and impartiality in the exercise of public power is vague. Empirical studies
show that some newly democratised states exhibit worse abuses of public power than
nondemocratic ones for example, Peru under president Alberto Fujind89Q 2000)
(McMillan and Zoido, 2004). Thus, democracy by itself does not guarantee QoG, unless
it ensures accountability of public officials and transparency in their actions and policies.

For a state to have democratic legitimacy, it needs to praveedsic political rights of
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society, such as freedom of expression, free and fair elections and the right to a fair and
independent trial, as well as impartial government institutiorSMAMP (interviewee

18)ar gued that Al f we tamoreogenness ant tradspareacy,r a c y
freedom of speech and accountability, we should agree that democracy can make

i mprovements in QoG, reducing colOneupti on
academidinterviewee 31joes even further, believing thaetimplementation of

democratic principles such as the rule of law and various freedoms can automatically

lead to greater transparency and accountability.

From the above discussion it is clear that there is a relationship between democracy and
QoG. In paticular, democracy in its broad meaning includes some significant principles
thatcan certainly improve QoG\lthough some researchers argue that democracy is not

the only requirement for achieving QoG, it may well be a more fundamental one.

Dorn et al.(2007) found that democracy is conducive to happiness. They describe
democracy as the best way to manage conflict, reduce violence and war, and provide
opportunity for vulnerable groups and citizens to have their voice heard, and the only
peaceful mean® remove gjovernment thadoesnot respod to the needs dfs
citizens.These privileges make citizeilsdemocracies more satisfied and feel happier
with their lives than citizens living inon- (or less) democratic countries. Empirical
research show$at QoG as an accumulation of effectiveness, impartiality, rule of law,
low corruption and working for theublic interest, makes people happier and more
satisfied with their life regardless of the level of economic development of the country
(in rich courtries as well as poor). Good government institutions make people happier by
working to improve social capital, interpersonal trust and economic growth, and by
resolving internal conflicts. This joint expectation provides a system that makes life
clearer ad more predictable and protects citizens from sudden risk (Samanni and
Holmberg, 2010). While this correlation between democracy and life satisfaction (and
feelings of happiness) is more significant in the richer OECD countries, it als®iexist

nonOECDcountries (Samanni and Holmberg, 2010).

Helliwell and Huang (2008) reached a slightly different conclusion by analysing the
effect of QoG on subjective happiness in a sample of 75 countries, gefiadally that

QoG has a strong positive effect on sahyee human welbeing. However, when they
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separately tested the sangile countrieswith below and above half the GDP of the

United States, they found that QoG is significant only in the samples of poorer countries.
This study showthat QoG might increse happiness through economic progress and

that economic development has no effect on subjective happiness when economic

growth exceeds a certain level.

The Ainputo side of democracy

On the input side, fAaccess toeigaceomingd, t h
to Dahl (1989, p.3Li 2), political equality, which requires impartial treatment on the

input side of the political system (by giving equal opportunity to all citizens and political
parties acces® power in free and fair elections). Oaeademic (interviewee 2@ygued

that dAi mplementing democratic principles
authority and rule the government for thi

I n relation to the Ainput o isvingl@Gtwb or de m¢

important factors should be considered.

The first is what O6Donnell calls the fbi
expression, impartiality, an open media and an independent judicial systempZa8D1,

This position has beeconfirmed by &M politician (interviewee 17)who argued that

Democracy is like a package; you cannot take some and leave some,
otherwise you cannot build a democratic society where human rights are
respected. Therefore, | can say that if we implerttenentire value of
democracy, yes we can build a good type of governance that is able to
secure improvement in the recruitment process and business as well.

Scholars such as Wang (2007) focus on state capacity and democracy, and outlined how
various eéments of state capacity positively correlate with the principle of democracy.
Using the democracy and governance indi c:
Transformation Index (BTI) a global organisation that measures and evaluates
transformation processes$ state in 12%eveloping and transition countrieshe
gualitatively collected data was arrange:
variables that can be used to examine the quality of democracy in the state, and the

i Manage ment dhodeivasidbles thatcassesd @oss in the state. Wang found
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that the status of democracy can affect
significant positive correlation between the two (Bertelsmann Stiftung, 2014). He
concluded that QoG is, among atlieings, strongly connected with democratic

principles such as popular participation, a free press, transparency, accountability,
effectiveness, equality and promotion of the rule of law. He emphasises that democracy
can ensure thahe peoplds interest havebeen given priority and that the voices of the

poor are heard in relation to the allocation of resousrgdtheir rights and freedoms.

The second key factor is the concept of
must be allowed to go to the polls withol
must be counted equally (Dahl, 1998%). Although elections must begulated by the
incumbent government, in a democratic society the government should ensure that the
elections are free and fair. For this to occur, they must be administered by impartial
government institutions and the ruling party must avoid any attengjuirhinate the poll

in a way that favours itself and prevents the opposition from winningaCaemic

(interviewee 20¥tated that all democratic principles are important and linked, and added
that fAthe core of de mo c rtharpnynciples revolveamund nd |
t hi s and alHenca democraa gswolitical dqaality requires impartial state

institutions that guarantee equality in the access to political power.

OnePUK MP (interviewee 23gxplained the mechanism of haemocratic principles

can improve QoG. He said:

Democratic principles require the government to promote the freedom of
speech, free media and transparency. Where the media are free and
independent and able to obtain information free from restrictiorabledto
investigate scandals and corruption, they can reveal the defects in
governance and put pressure on the government to fight corruption and to
undertake real reform. The media can also make people aware of corruption
and people may decide not to vie the same party in the next elections.

This how democracy can make changes.

The Aoutputo side of democracy
The question of whether QoG equals democracy is more related to the definition that one
gives for democracly whether a broader definition (boclude how power is achieved

and exercised) or a narrow one (how power alone is achieved). A conclusion by

151



Rothstein and Teorell (2008) that should be given particular attention is that QoG does
not equal democracy. They argue tl@at t h o u g h domcerascaboat@olitica
participation are a necessary criterion of QoG, democracy alone is insufficient. They
further insist that, if QoG were merely equal to democracy, the significant value of how
authority is exercised would be ignored, since the fecudd be only on how authority

is obtained.

Empirical literature shows that more democratic countries are more prone to have a
better QoG than nedemocratic ones, even though some democracies are known for
having a corrupt administrative system and desgpme nofdemocratic states being

known for their Q0G. The degree of adherence to the democratic principle and the
democratic experience is important. Kolstad antgW#2011) make a similar point. They
argue that democracy is an effective tool in esthlig goodquality government

institutions, which results in reduced misuse of power because democracy has the
capacity to expose corruption through checks and balances. These checks and balances
are in the form of the rule of law, separation of powafsee press, political parties that

are competitive, and free and fair elections.

As mentioned above, many theoretical reasons have been put forward by scholars as to
why democracies should produce a better QoG dnauthoritariarregime However,

this study does natrguethat democracy is the best form of governance systenthaiut

in its minimum approach it is a better form of regime that is capable of improving QoG.
In this context, the empirical evidence in favour of the democratic princi@ebgst,

mixed. For instance, one can observe this confusion by comparing countries such as
Jamaica and Singapoteth of whichgained independence from tb& in the early

1960s. Economically they were both poamd they had similasized populatiors. If a
professional sociadciencescholar at that timbadpredicted the outcome for the two
countries 55 years |l ater (taki nagtheista)f o a c «
a reasonable guess is that he would have predicted a much brightefdutiamaica

than for Singapore. This is due to the fact that Jamaica then (as now) had good natural
resources (bauxitgnda large amount of arable land, and was geographically well
located for trade and marketing. Almost all its population spoke Englied there was

very little ethnic and religious conflict. By contrast, Singapore had no natural resources

and very limited arable landjas notgeographicallyvell-placed fora great tradeole

152



and had very ambiguous ethnic and religious divisions. Tégept situation of the two
countries, however, is the exact opposite of what would have been predicted 55 years
ago. Singapoii per capitaGDP is nearly nine times that Jamaica, and human well
being is much better protected in Singapore.

However, tlis example represents a serious attack on those who believe that the best
political system to achieve QoG is democracy, as Jamaica has, since independence, been
considered a democracy while Singapore has never been through a genuine democratic
process (Haohberg and Rothstein, 2010; Rothstein, 2011). In addition, some partially
democratic territories such as Hong Kong and Singapore have recorded a significant
reduction in the level of corruption and estal#dia goodQoG (Rothstein, 2011). Our
argument is at, therefore, that places lanl a democratic system but relatively free

from corruptioni such as Hong Kong and Singaporghould somehow be excused (for

being sham democracies) merely on account of their relative absence of corruption.

Thereasonlbei nd t his puzzle, as explained by N
political leadership was willing to undertake genuine reform and successfully created
political conditions that fostered a governmenptiosueall thereformsrequired for

improving the governance system. In this context, the government of Singapore has
established many new institutions and agencies with clear aims and responsibilities, and
significantly improved recruitment and promotion systems. The government improved
educationalnstitutions, andvas rewardetty encouraging them to play a vital role in

the process of preparing skilled employees for the government through training and

research to improve the governmento6s cap:

The factthatsomecaut r i es t hat achieved Aigood gove
democracies maglacedoubt on the theory of the relationship between the concept of
democracy and QoG. However, excluding these few countries from the sample of
analysis may remove this doubtdaibhcan be argued that QoG generally requires both
democracy in access to power and accountability and impartiality in the exercise of that
power (as explained by the maximalist approach). Democracy in the broadest sense
remains a prerequisite for enjogiQoG, but it is far from being the only one (Rothstein,
2011). A country such as Singapore, for example, in improving QoG, is more focused on

the fAoutputo side, namely the way in whi
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Jabary (2013) in his researchmparing the governance system of the KRG and
Singapore, the reason behind the success
governance was established on three i mpol
again, and thinkheg,a@00330 (NeoughdAfAthi
government has established a widkigned recruitment system to prepare highly skilled
people on the basis of merit for the publ
government has regularly reviesvand reconsidered its policies and practice in order to
become more effective and achieve better
has provided opportunity to both the political leadership and government officials to

learn lessons fromotheracodu r i es ® experiences to | mprov

Institutions for implementing the constitutions

In order to provide an analytical framework for the implementation of constitutions in
Kurdistan, this study investigates whether the existingtutisins are sufficient for the
task. In this context, the paper also analyses whether these institutions satisfy the
democratic criteria as adopted by Dahl (1998, g©8R

As explained in Chaptér, democracy is defined both by institutional forms and
processeandby fundamental principles and values. In particular, democracy aims to
achieve two cruci al p ur p ensakirg procpsees gtike 6 s C ¢
provision ofequalityamongcitizens in exercising such control. However, generaily,

every democratic country certain institutions are required for achieving these aims
(Large and Sisk, 2006, p.4). For example, a democratic state should include multiple
governmental and negovernmenrdl institutions (political parties, electoral institons,
anticorruption agencies, a parliament, human right organisations, auditing
organisations, armed forces and a constitutional judiciary) capable of producing various
values (liberty, free and fair elections, effective legislation, accountabilitgahuights

and popular security) (Beetham, 1998). Furthermore, despite the requirement for
effective democratic institutions, in the longer term some other institutisnsh as a
developed educational system and free and independent ite@ianecessaip

promote and enhance the culture of democracy in society; without implanting
democratic values in society, any struggle for democratisation may not be successful. In

particular, in younger democraciesvhere democratic institutions are lacking, or £xis
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but are weakand democracy is not rooted in societglections can easily be used by

political elites to ignore the will of the citizens and control power (Beetham, 1998).

However, because of the influencing factors of cultural, social and poliickgbounds

on the constitution, democracy is a matter of practice that varies from one country to
another. Because of the huge gap between the principles of democracy in written form
(as stated in constitutions) and their implementation in practice, tagumeg scale of

real democracy is the level of implementation of democratic values rather than what can

be found in the legal texts (Bassiouni, 1998).

The majority of intervieweesn different waysagreed with Huntington (1991) that

effective democratic institutions are the main element of success of any democratic state.
Social mobilisation can follow economic and social development, but it cannot lead to
real democracy unless political institutiodevelop at the same pace. The interviewees

also believed that a democratic state should work to establish a set of political and
government institutions through which to deliver the democratic values noted above.

For a state to start to become demacyaidditional institutions are required to confront

the legacies of an authoritarian regime and to produce a culture of democracy in society.
In addition, some other institutions demand public participation in the political process,
protecting human rigkt fighting discrimination and supporting minority groups and

women (Office of the UN High Commissioner for Human Rights, 2007).

After the Kurdish uprising in 1991, the KRG established new state institutions such as
the parliament and government minisg; and reestablished the various government
institutions that already existed under the former regime, such as the courts, the police
and local government offices. New institutions such as a judicial council and election
committees were also formed indi with democratic norms and principles already
present in Western democracies (Qadr, 2p025). However, this study argues that, in
practice, the Kurdish revolutionary parties failed to overcome the norms of governance

and the political system that hiaden put in place by the former authoritarian regime.

One reason for the domination of political parties over the government in the Kurdistan
Region was that, from the first Kurdish government in 1992 until enactment of the new
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Iragi constitution in 2005the state institutions and system of governance in Kurdistan
had no constitutional basis; rather, the state institutions were established by and worked
to the instructions of the ruling parties. Many government and political decisions were
taken by the pwerful ruling parties rather than by the government or parliament.
Parliament was used as rubber stamp to legitimise the decisions of these parties (Qadr,
2007, p231).

By underlining those articles in the 2009 draft Kurdistan constitution and ther2005
Constitution that refer to democratic principles and democratic institutions, and its new
federal system, this study discusses the presence and quality of state institutions in
Kurdistan. The case is examined from two theoretical perspectives f&irgtworking
democracy to achieve desirable outcomes, the required elements for democracy should
be identified, and the background conditions explored. Second, when democracy in
Kurdistan is examined, particular consideration should be given to thidiact

Kurdistan is a regional state inside a federal county that consists of aethuait and
multi-religiouspopulation.For this reason, ianalysingstate institutions in Kurdistan, it

is worth referring to the consociation theory of democracy tdifgemow the

constitution in a federal system can prevent ethnic conflict and civil war from occurring

in Kurdistan, and thus pronmeturther democratisation (Lijphart, 2002).

This study focuses on the writings of Dahl, one of the most influentialgadkocial

scientists of the twentieth century. Dah |
reasons:
1. Dahl 6s theory on democratic state i nsi

identifying the required democratic political institutions for a titamsal state
such as Kurdistan/Iraq;
2. He also describes the relevant conditions favouring the formation of democratic
institutions, which are essential in any newly democratic state;
3. One of the problems of governance in Kurdistan is the lack of eqaalityg
political parties: the ruling parties dominate public resources and governance
institutions, and use them in their own interests and those of their members.
Thus, there is discrimination against the opposition and people who do not
support the goveme n t . Dahl 6s writ p®gdadnout eq
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well address this issue, as he believes that people are equally qualified, and so
should govern themselves equally as 0f|]
argues that democracy should provide@pmities for equal participation of
citizens in the decisiemaking process, and the constitutmfra democratic
society must reflect this. To achieve this, he formulated five conditions for
democracy: citizen equality theright to vote, effective gaular participation,
control over the agenda, full inclusion, and enlightened understanding (Dahl,
1998, .83i1 94);
4. Another shortcoming in governance in the Kurdistgion is the domination of
power by the ruling parties. In this context, Dahl giveslaable explanation of
the interrelationships between the hol
Apower o. He illustrates how power shol
of the opinion thepower should be distributestjually between citizens and the
elite; it should also be dispersed between competitive parties and groups, rather
than monopolised by a single party or group; and, finally, citizens should be
allowed to participate in the decisiomaking process (Dahl, 1961p 85i 7).1%
Dahl argues thatqgiitical systems should be open, inclusive and competitive,
andcalst hi s system fpolp$g.ahisccongeptisigndicant, 1 9 7
as it allows a distinction to be drawn between democracy as an ideal system
(direct democracy) and institutionakangements of democracy that compress
this ideal (representative democracy). Accordingly, polyarchy allows a minority
to rule as a representative of the majority. In particular, in his Deokocracy
andltsCritics he conf i r ms t hitdhe powdrof theelitd,s r i gh
and associates polyarchy with political and civil rights such as the rights of
participation in free and fair elections, and freedom of expression and

association (1989).

103According to Dahl, fAA has power over B to the e
not otherwise doodo (1957). nADahl g a vwithafalingggradee x a mp |
if he did not read a certain book during the holidays. In this case, the amount of power held by the

professor can be conceived as the difference between the probability that the student would read the book
before receivingthethrea and t he probability that he would re
(Encyclopaedia Britannica. Available at: http://www.britannica.com/biography/RébBahl.

[Accessed 13th January, 2016]
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As stated abovd)ahl believes that people are all edyalualified, and should therefore
govern themselves equal p.3id44.5rom thiodenspedtivea | |
he argued that democracy should provide opportunities for the equal participation of
citizens in the decisiemaking process, anddltonstitution of a democratic society

must reflect this. To achieve this, he formulated the following five conditions for

democracy:

1. Effective citizen participation. Citizens must have the opportunity to participate
in the relevant governance praseFor this purpose, citizens should have a right
to express themselves without fear of punishment; in particular, citizens should
be allowed to freely criticise authority, the government and the prevailing
ideology;

2. Voting equality. All adult citizensnust be allowed to exercise their right to vote
in free and fair elections and to participate in state organisations;

3. Enlightened understanding. All citizens must be given equal opportunities to
learn about alternative policies and their likely outeoifio achieve this, citizens
should have a right to access alternative sources of information (both
governmental and negovernmental), such as free media and
telecommunications;

4. Control of the agenda. Citizens should be given control over the governmen
agenda; they should have the right not only to discuss the agenda specified by the
government, but also the opportunity to put forward an alternative agenda; and

5. Inclusivity. All adult citizens should have the right of citizenship, as implied by
thefour points above (Dahl, 1998, ppi&a!).

Dahl argues that if these five elements exist in a state and if they satisfy the essential
democratic criteria, it could be said that citizens are politically equal. However, he
insisted that the mere existence of the five criteria is not sufficientdemacracy,

although they are a minimum requirement for a democratic state (Dahl, 1998, p.85).

What i s more important to our study is D
background conditions that are necessary for the democratisation process tabdiits s

and that, where these conditions are only partly met, democracy will be at risk. The five
conditions that make a democracy stable are:
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Control of military forces, security forces and police by elected individuals;

2. Beliefin democracy anthe creation ofpolitical culturein whichthe outcome
of elections is accepted by all;

3. The state must be free from illegal intervention by a foreign hostile state, but
must possess the power to protect and support the process of democracy on its
own;

4. A modern opermmarket economy and society; and
Existence of sutcultural pluralism (Dahl, 1998, pp.149).

Thus, i n Dahl s view, a country can be c
equalityo for <citi ze nsandfdlowsthestenpribetiagiahdi c al
conditions that, between them, formulate and secure the democratisation process. This
study will first examine if these required democratic institutirgsavailable in

Kurdistan. However, the availability of these ihgions does not in itself indicate the

status of democracy in the regidxll ten abovementioned criteria and conditions
shouldthereforecbo e t aken carefully into account wt
institutions. In this way, the current levdlademocratic institutionalisation in Kurdistan

can be analysed.

Most importantly in this study, the new Iragi and Kurdistan constitutions are also very
importart in respect ofhe creation and operation of democratic institutions, because the
constitutiors define the federal and political institutions for democracy, and provide for
introducing necessary laws and regulatitmsupportthe appropriate operation of

democratic institutions in the region. In this regard, Dahl (1p92,4) st at es t h.
const t uti on might help to provide stabilit
(p.124). Hence, the new constitutidmsve becomaveryimportant point of reference

for this study because this is the only way of knowing whether or not the state

institutions ardunctioningproperly agequiredby the constitutions.
The2005Iraqgi constitution clearly refers to the five conditions suggested by Dahl for

providing Apolitical equal-inakiggoHowever,thisb |l i c

study agues thatsince their creation, these institutions have not functioned properly for
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reasons that will be explained briefigingthe five fundamental conditions that favour

democratic institutions as provided by Dahl:

1. Control of military forces, secusyitforces and police by elected individuals.
Military influence on the decisiemaking process in Kurdistan was one of the
significant problems after the liberation process in 1991, where members of the
military (Peshmergesimultaneously acted as politcis. When the first post
liberation government was established, many-hatking members of the
military decided to become involved in party politassdgovernment, and were
given high positions such as prime minister, other ministerial roles, heagl of th
police and security forces, and direstgeneral of government departments.
These people often stayed away from the formal political scene, but they
influenced political decisions frotheoutside, and at the same time used public
resources and governmteoffice for the interests of their political parties and its
members (interviewees 10, 27, 31 and 41). However, the military in Kurdistan is
similar to the model of democracy pr o]
office 1945 67),in whichthearmedforces wereviewed as an integral part of the
political system rather than, as in Hi
control ofthepeople and outside the politicgdhere To avoid military
interventions in government, Huntington insistiedt, in a democratic society,
the military should be independesftpolitical parties, and the military leadership
must protect their professionalism when political players try to misuse the armed

forces for their own advantad®

104 Some scholars suggest that the neutrality of the militadyodher security forces from the political
realm is at best a Western model (Ashkenazy, 1994). In this regard, Kim argues that -@oynfiost

state that attempts to impose a Westaodel of democracy upon its people who are not properly
prepared willsimply not deliver fundamental success in the political system. But importing a Western
model of liberal democracy may sometimes give way to an authoritarian regime. For example, in 1960
the Syngman Rhee regime in South Korea was overthrown though apoprising, but this change
created political instability that paved the way for the military to step in-éstablish control under

President Park Churgee for nearly 18 years until he was assassinated.
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However, according tde interviewees in this study and other documentary
evidence, the parliament other elected bodresthe executivdo not have full
control over the military, the police and the security forBegheri according to
most interviewees these forces are divided into two and each part takes
instruction and direction from threorepowerful pary in therespectivearea the
PUK in Dohuk and Erbil anthe KDP inSulaimaniyah). This problem was
originally created due to the fact that these forces already existeelshsnerga
forces belonging to either PUK or KDP and were fully under the control and
direction of their political leaders. This was the situation until 2005, when the
KRG decided to regulate the litary forces under the umbrella of a single
Ministry of Defence. However, the majority of interviewees argued that even
now the vast majority of military, police and security personnel are recruited
from among PUK and KDP members. These forces are threrafore loyal to
the political parties, andamot function independently. Furthermore, conflicts
between the political parties between 19921996 and the current situation of
war and violence do not allow these institutions to function prop€rly;

2. Democratic beliefs and political culture. In a state ruled by dictatorships and
tyrants for over 70 years,ig difficult for people and political partiés possess
democratic beliefs or to adogtulture of democracy. In particular, the leng
lasting Sddam regime and its policy of oppression and persecution have instead
created an authoritarian culture in various aspects of lifeeioountry (Biddle,
Friedman and Shapiro, 2012);

1050ne clear example of military interventionthre Kurdistan region was when forces belonging to the

KDP prevented the speaker of Parliament, Dr Yusuf Mohammed, from entering Erbil city to attend

Parliament on 12 October 2015. This occurred for two main reasons. First, there were demonstrations in
thecity of Sulaimaniyah against the government for not paying the wages of public employees for four
mont hs and demanding reforms. Yusuf Mohammedds pé¢
during the demonstrations protesters attacked some KDR®Hitd burned them down. The KDP

accused GM of encouraging and directing people in the attacks. The second reason was that GM and

three other parties (PUK, KIU and IG) are against a third term for Massoud Barzani (leader of the KRP)

as president of the KRGhttp://ekurd.net/kurdistaparlt-speaketpreventee?01510-12 [Accessed on

11th November, 2015].
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3. Foreign control of those hostile to democracy. The invasion of Iraqddition
forces was not against democracy in the regrather the coalition forces
liberated Iraq from a dictatorship and helped the country to build a democratic
political system through the Provisional Coalition Authority. ,But the other
hand theforeign interventiorprovided arexcuse to extremist Islamic groyps
al ong wi t h partymemkersto figatahé neWw Iragi government and
considered them dmitorsbecause they were backedthg US. These situations
created ethniandreligiousconflicts and subsequently internal war and violence
in the country. As a result, the political institutions designed in the light of the
new constitutions couldotachieve their aims as democratic institutions in the

region;

4. A modern market economy dsociety. The Kurdistan market could to some
extent be considered modern due to the facttbiee RG reliesfinancially on
the centralragi governmentwhich always provided limited support for the
region The KRGstronglyrelyson oil production andpolitical influence on the
market and corruption dominate important aspects of economic life, and as a

result marketsredominated by a number of political principals;

5. Weak subcultural pluralismLike Dahl, Alesina et al. (2003) argue that multi
ethniccountries are more open to corruption than shegmicity ones. Even
though, in theory, the federal system in Irag has been consitbereelst solution
for the problems derived frothe multi-ethnic and multreligiousnature of its
population issues btween different factions of Shia, Sunni and Kurds have not
yet been overcome (UK Home Office, 2014). Despite alktitmtcomingsthere
IS progress in some regions, in particular in the Kurdistgion, where cultural,
religious and political rights habeen given to other minorities. The KRG
shares power with all other ethnic and religious minorities present in the region.
However, the situation is quite different in the north and south ofwiagre
most ethnic and religious groups became involvedanand violent clashes,
which are still going on in many paxs$Iraq, including Baghdad, Mosul, Dyala,

Salahaeen and Kirkuk.
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Chapter 6

Corruption

Introduction

Most of the interviewees considered corruption as a symptom of bad goverhaisce.
phenomenon should be given particular attention by this study in particular because
corruption was referred to as a fuel that continuously feeds bad governance by the elites

in Kurdistan.

This chapter intends to address the following questions:ha} are the different forms

of corruption in Kurdistan? and 2) what is the extent and level of corruption in
Kurdistan? However, to answer these questions this study needs to outline certain other
relevant issues. The chapter begins with a brief introoludt the general theme, and an
examination of the literature to provide some background to corruption, in particular its
history, definitions and potential forms. The main factors that cause corruption are
outlined among the factors that create obstatbesmplementing the constitutions

Chapter 7 outlines possible reforms.

Definition

Researchers have failed to find an accurate and precise definition of corruption for two
reasons. First, corruption can be defined differently depending on the cultural or
economic context (Gould, 1991). For example, in some countries corruption has become
an accepted mode of behaviour and a bribe can even be called a sweet or a gift. Second,
as with many other criminal offences, many activities fall into a grey area Wisere t

intention of the giver must be considered.

Caiden (1991, 49) gives an explicit definition
authority, bribery, favouritism, extortion, fraud, patronage, theft, deceit, malfeasance and
il 1l egalityo. However, others tend to gi Vv
corrupt on as Ause of oneds official positior
various unethicahctivities such as bribery, nepotism, patronage, divided loyalty,

favouritism, influencepeddling, moonlighting, misuse of government asseproperty,
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receiving kickbacks, embezzlement, extortion, fraud,-omeunderinvoicing,
interference with the judicial process, and use of regukéindpoliciesas bureaucratic
capital (Gupta, 199%.388).

Other researchers define corruption as an abuse b€ paver for private benefit,

stating that corruptioniano f f i ci al 6 s behavihspublicduties c h de
because of selfishnedsi(personal gaingr that ofclosefriends andamily), pecuniary

or status gains, or violation of rules agaithee exercise of certain types of sedintred

influence (Bardhan and Mookherjee 2000; Tanzi, 1998; Pavarala, (1996i,5). For

the purpose of this study, corruption is
power f or pHdwew, tinanarty eoruption dases the misuse of public

power is not essential for the private advantage of an individual, but it ¢carthse

advantage of an individtamily.6s cl ass, part

Nature of Corruption

Corruption is a widespreadhiversal phenomenon, which has existed in one form or
another since ancient times, going back to 300 BC when Kautilya, the minister of
aHindu king wrote about corruption in India. However, researchers only started to

study corruption more intensivelytae r t he wor |l dés economies
(Campos and Pradhan, 20@715). Corruption can be found irariouscountries and has
affected all societies to differedegreesand at different times, regardless of their
ideologies, religions, legal sgsns, income levels, economic status and social
development. Although some societies may be more vulneaxabtaruptionthan

others, no country in the world today is immune (Stapenhurst and Kpundeh, 1999).

Corruption is both a cause and consequeneeak governance. Combating corruption

by its nature therefore requires both preventive action (to close théodmorupt

individualg and punitive action (tonposesanctiors for corrupt activity). This approach

has been adopted by the United Nations Convention Against Corruption (UNCAC)
(United Nations, 2004). Corruption prevention measures require the state to encourage
government institutions to operate in a more effectivep@aaable and transparent way,

to adhere more to the rule of law, and to strengthen democracy through public
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participation. On the punitive side, UNCAC recommended that corruption should be

criminalised at different national and international levels (Uritations, 2004).

Overview of Corruption in Kurdistan

Corruption in Kurdistan can be definedthsabuse of power by the rulingassfor
personal and politicadain. A judge of the Criminal Court (interviewee 35) defined it

asimi suse of pwblai cwirvedowreocevsant and/ or a

One of the questions discussed with the interviewees was the main internal issues faced
by the KurdistarRegionthat the government must address. Nearly 95% (39 out of 41)
said corruptionMearnwhile, Kurdish national problems and land disputes were

considered the main external issues that need to be addi¥ssed.

Several interviewees (8, 13, 17, 20, 22, 27, 36 and 41) gave various explanations as to
why they considered corruption as one ofr@st important problems in Kurdistan.

These included its effects on the democratic system and the election process, reducing
economic growth, reducing the capacity of government institutions to perform their
duties, and reducing the quantity and qualitpalblic services. Furthermore, corruption
can create an environment of mistrust between the authorities and citizens in Kurdistan

and cause insecurity among the Kurdish people.

A report by the UN Office on Drugs and Crime slsdhat corruption is one ohe major
problems facing the authorities as they try to establish the basis of a new democratic

system for all of Irag, not just Kurdistan (UNODC, 201%)According to Transparency

106 At the time of the interviews, Kurdish cities/towns such as Kirkuk, Khanagin, DuzKhormato,

Makhmur and Sinjar where under the control of the central gr@aggrnment. On 13 June 2014, ISIS

captured the city of Mosul and pushed back Iraqgi troops; Kurdish Peshmerga forces have since reclaimed
most of these areas.

107The UNODCOGs research is based on =scalédimeyssa@ col | e
of government officials and the other of the general population of Irag. The data was collected through

three different sources:

(1) ICS Survey 2011: this survey was carried out by Central Statistical Office (CSO) of Iraq and the

Kurdistan Region Statigal Office (KRSO), with the help of UNODC and UNDP, during July and

August 2011. This survey covered 33 ministries and institutions in the central Iraqi government and 22
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I nternational 6s annual repor t nsderedpreenfc ei v
the most corrupt countries in the world and coat¢le bottom of the lisbverthe last

few years (Transparency International, 2011). Despite the significant positive
contributions of natural resources to economic growth, as aitloiftate Kurdistan is

not excluded from corruptioconnected toil deals. Contrary to the constitution and the

Oil and Gas Law, the KDP and PUK sometimes make deals with foreign companies
without the knowledge of parliament and the government (Pagnameng, 30éne oil

deals areoncludedetween Kurdish politicians and the foreign oil industry away from

the eyes of the public and even the government. Most of these deals are arranged for the
personal benefit of the major politicians in power and their palipparties (Qadr, 2007,
p.225)1%

The Arab Spring uprisings by the people of Tunisia, Egypt, Yemen and Libya, and
the demonstration in Sulaimaniyah on 17 February 2011 against the government,
forced the KRG and parliament to take the matter of corruption seriously.
Understanding the sigmifance of the issue, on 9 April 2011 the president of the
KRG established a special commissiomombat corruption, the Kurdistan Reqi
Reform Commission (KRRC), which consisted of 18 Higlel judges and MPs. The
KRRC published a 3f¢age report on 11 Btch 2012 This report demonstrated that

the government was suffering from a poor system of governance; there was corruption at

ministries and institutions in the KRG. The survey covered working conditionsgjtreent practices, job
satisfaction, reporting of corruption, and integrity of public officials. Over 31,000 officials took part
(representing a total of 1,867,000 officials in 55 institutions).

(2) The Iraq Knowledge Network Survey (IKN) 2011: this syrwas conducted by the CSO and the
KRSO, with the assistance of UN agencies. The survey covered most Iraqgi government institutions, and
29,000 households. Data was gathered on various forms of corruption, in particular bribery, plus reporting
practices angherceptions of corruption.

(3) Iragi Commission of Integrity Administrative Dataset on Corruption: data was collected by the
Commission of Integrity (Col), one of the leading asdiruption bodies in Irag. Data was about the

number and type of corrupticcases that reached the courts between 2006 and 2011. This data gave a
clear statistical picture of criminal cases of corruption.

108This claim has also been asserted by a majority of the interviewees.

109See KRG press release at http://ogi.krg.org/artidétail.aspx?Ingnr=12&anr=36344 [Accessed on

3rd October, 2014]
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variouslevelsngover nment institutions, political

work, and poor government planning andatgy for development and reform.

The report showed corruption in the following areas:

1. Health system (poor quality of health services, providingdoality and/or
expired medications and fake medications);

2. Sale and rent of public land by the goveamt) such as selling or hiring
commercial land for a very low price and without auctiasd€quired by
law), andland dead contrary to the rules and regulations;

3. Red tape and bureaucracy in public offices, leading to unreasonable delay
and corruption;

4. Granting of government contracts and tenders against rules and regulations
due to favouritism obribe-taking;

5. Government budget (both revenue collection and spending lacked
transparency and were suspicious);

6. The Ministry of Natural Resources did notvhaa cleaadministrative
structure and lacked transparency and accountability in oil deals; and

7. Recruitment in the public sector (appointments based on favouritism and

clientelism, unlawful promotions and retirements).

In particular, the report pointexlit that there was major corruption in the aretnef
appointment and promotion of guards, security forcesPasthmergaa large

number of people had been appointed to these sectors, although in reality they were
not needed. For example, the governnagointed too many security personnel to
guard the headquarters of the political parties and the tribal heads, and these people
were being paid from public funds. The report stated that there were also many
fibindewap , a Kurdi sh t erimanfeoof emglbyees in theepoighd o y
sector who either did not exist or existed but did not perform any work. These

people had been appointed by politicians as public employees because of political or

family relationship considerations; sometimes highkingpeople appointed them
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in order to receive or share their wag¥ddowever, the repottadcertain

shortcomings

1. Although it points to defects in the governance system in general, it
does not go into problems in detail;

2. It doesnotpoint out the causes of the various forms of corruption
mentioned,;

3. lItis silent about who is behind the corruption and who should be held
responsible;

4. Apart from pointing to failings in the recruitment system for judges, it
does not mention arfgilingsin the judicial system; however,
according to the interviewees and other documentary evidence, the
judiciary is considered one of the main causes of corruption in the
KurdistanRegion andeven as a root of all corruptioRJK MP,
interviewee %; and

5. Therecommendations for reform are vague and general.

According to a High Criminal Court judge (interviewee 10), from the early days of the

first government to the last few years these political parties did notcall@orruption

byits true name: theydale d it Al ac k referfffed tethegaverirmersae 6, o0
Aibaby g o viremaking sushtadclaim, they tried to deceive people into accepting

the unhealthy condition of government administration; they also tried to justify

corruption, giving peo false hope of reform and improvement. According to Qadr

(2007, p226), although some peopleeven among the ruling partiesaised their

voices againggjovernmenmmaladministration at the time, these free voices were stifled

by the majority with the gument that corruption was not as high a priority as fighting

the enemies of the Kurdish people. In other words, they preferred a |éaglicfin

governance to being oppressed by their enemies, and accepted freedom with no bread.

However, there isvedence that corruption exists at various levels, and a distinction is

generally drawn between political or grand corruption on one hand and administrative or

110All these forms of corruption listed in the report were also mentioned by the interviewees in various

ways.
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petty corruption on the other. A number of interviewees believed that corruption in
Kurdistanhadreached a point that could no longer be justified or tolerated (interviewees
1, 3,10, 17, 27 and 36). A number of governmental anejpearnmental organisations
were formed to tackle the probleit.Every newspaper edition carried at least one

article oncorruption (Qadr, 2007,.$26).

On the basis of the above discussion, this study hypothesises that:

1. Corruption, large and small, exists within the various public departments in
Kurdistan;

2. Since every country has its own distinct historical, cult@@nomic and
political circumstanceghe causes of corruption and recommendations for

combating it in Kurdistan may be different from other countries.

Existing Laws and Regulations on Corruption

Despite a number of shortcomingd r a q écerrugionlaw, Global Integrity

considers it to be clear and comprehensive. However, the problem is that the existing
law and regulations are not implemented adequately. In 2008 Global Integrity gave Iraq
a score of 75 out of 100 for its aatdrruption legislationbut only 32 out of 100 for its
enforcement (Global Integrity, 2008). However, there is no specificcantiption law

in Kurdistan*'>On 6 October 2011 the Kurdish Institute for Elections submitted a draft
anticorruption law to the parliament, consistioig24 sections and targets for combating
corruption in Kurdistart*®But, according to a GM MP (interviewee 18), this is yet to be
enacted due to the lack of sufficient political will to tackle corrupt@ther

commentators in Kurdistan also believe thereo sign of improvement because of lack

111Exampl es i nclude Parliamentds | nt e @amdilntegrityCo mmi t t
the Kurdistan Region Board of Supreme Audit, and the Kurdistancéntuption Organisation.

112In 2012 the US Department of State suggested that the lagfeofive legislation to fight corruption

in Iraq, and the lack of true politicalifto combat it, have had a negative impact ondbentry's anti

corruption strategy and left the institutions of governance incapable of fighting it. Available at:
http://www.state.gov/j/drl/rIs/hrrpt/2012humanrightsreport/index. htm#wrapper [Accessti Qttober,

2013]

113See Kurdish Institute for Elections official website http://wwwxkie

ngo.org/newdesign/DirejePA.aspx?Jimare=20 [Accessed on 12th December, 2013]
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of genuine will by the political parties in power to reduce corruption. The situation is
very similar to that in the Philippines, which has introduced seven laws and-13 anti
corruption agencies since 1950s; butPtdippines has failed to eliminate corruption
through anticorruption mechanisms, due to a lack of will of its leaders (Abdullah,
2008)14

The Iraqgi Penal Code of 1969 criminalises various forms of corruption. Chapter Six of
the Code (Offences in breaohthe duties of office) includes graft (Articles 307 to
309)*°bribery in the public sector (Articles 310 to 3*18and embezzlement (Articles
315 to 320)'' In addition, the Disclosure Law of 2011 notably includes mandatory

114 A Transparency International report considered that a lack of political will to comivaption is

also the main reason for the failure of aztiruption strategies in Albania, Kosovo, the FYR of
Macedonia and Turkey (Transparency International, 2011).

115Article 307 states:

(1) Any public official or agent who seeks or accepts for hifreflor another a gift, benefit, honour or
promise thereof to carry out any duty of his employment or to refrain from doing so or to contravene such
duty is punishable by a term of imprisonment not exceeding 10 years or by detention plus a fine which
shoud not be less than the amount he sought, was given, or was promised but should not, under any
circumstances, exceed 500 dinars.

(2) The penalty will be a term of imprisonment not exceeding 7 years or detention if such request,
acceptance or receipt occuvigh intent to receive remuneration after such duty is or is not carried out or
following the contravention of such duty.

116Article 312 states: The following persons are punishable by detention:

(1) Any person who seeks or receives a gift, benefit eilgge believing it to be a bribe for a
public official or agent with intent to keep it for himself.

(2) Any person who receives or accepts such gift, benefit or privilege while being aware of its
purpose even though the public official or agent to bedarhas not already specified or become aware
of it, as long as he is not an intermediary in the act of bribery.

Article 313: Any person who offers a bribe to a public official or agent and he does not accept it is
punishable by detention or by a fine.

117 Article 315 states: Any public official or agent who embezzles or conceals funds, goods, documents
establishing legal rights or other things that come into his possession is punishable by imprisonment.
The penalty will be life imprisonment or imprisonnidor a [term] of years if the public official or agent

is a tax collector or his deputy or deposit trustee or money changer or if he embezzles anything
surrendered to him in his capacity as such.

Article 316 states: Any public official or agent who expgdiis position in order to obtain funds, goods

or documents establishing legal rights or other things to which he is not entitled and which belong to the
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financial disclosure measures fgovernment officials in high positions. Money
laundering is covered boalition Provisional Authority Order No 92nti-Money
Laundering Law of 2004), which provides more detail about money laundering,
financing crime, financial support for terrorismdastructuring certain transactioh$.

Some writers believe that an element of corruption is due to defects in the law and
regulations in Kurdistan (Karim, 20t A PUK MP (interviewee 5) stated,Fr o m my
understanding we may require new regulationsrewvd laws for combating corruption.

There are some laws scattered between the different sections of the criminal law,
criminalising bribes, misuse of plothiser an:
regard a judge of the High Criminal Court (intewee 10) was of the opinion that,

although the 1969 Penal Code includes some sections (as above) about using public
office for private gain, they are too general and give judges wide discretion in their
application. There is no specific law to deal withedéing corruption or punishing those

who behave corruptly. Furthermore, according to Global Integrity, major shortcomings
with the current artcorruption laws are the lack of a specific law to address bribery in

the private sector or of foreign officiasading of influence, and insufficient protection

of witnesses and whistlelowers (Global Integrity, 2013). At the time of writing, a new

draft anticorruption law is under discussion in parliament, which, if approved, may

cover a number of these deéincies™' However, it is unlikely to be passed in current
circumstances, partly due to the many crises that face the KRG, such as budget shortfalls

and the war with ISI$ but mainly because of lack of political will to fight corruption.

The authoritieshemselves sometimes legalise corruption. In other words, corruption is

supported by the law. For example, some interviewees (2, 6, 9 and 19) mentioned that

State or to an establishment or organization in which the state has a financial interest is guoyshabl
imprisonment.

The penalty will be a term of imprisonment not exceeding 10 years if such funds, goods, documents or
other thing belong to some entity other than those mentioned in the precediAgtiSleh

118 See the AntMoney Laundering Act of 2004Available at
http://www.iragcoalition.org/regulations/20040603_ CPAORD_93_Anti
Money_Laundering_Act_of 2004 with_Annex.pdf [Accessed on 10th December, 2013]

119Kurdistan Parliament website (http://www.perlemanikurdistan.com/) [Accessed on 10th November,
2014]
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people in power have used the Penal Code many times against those who speak out and
against those wihfight corruption. In particular, they rely on some sections of the 1969
Penal Code that relate to the offences of libel and defamation (Karimg)2Uhere are

some inconsistencies in the Press Law in the Kurdistan Region 2007, which regulates the
pressin Kurdistan; for example, Section 5 of the Act deals with the protection of
journalists and gives some freedom to the press. However, Section 9 states that any
journalist behaving in contravention of the Act could be fined a minimum of one million
Iragi dinars and a maximum of five million (GBP 6@)000)**° This Act has sometimes

been used by those in power as a tough weapon against the independent free press,
which highlights corruption (Sidig, 201%}.

Furthermore, Irag has no specific law for reguigtihe sources of finance used by the
political parties. This loophole facilitates political corruption by the ruling parties during
elections, through the misuse of public funds for political advantage (Global Integrity,
2008). Until early 2013, there was specific legislation in thKurdistanRegionto

regulate access to public information; Articles 2 and 7 of the 2007 Press Law dealt with
the right of journalists to access data and information, but there was nothing in the Act to
oblige public offices to provide information. However, the Kurdistaidaent has

recently enacted a law giving the right of access to government information. Some of the
MPs and judges interviewed considered this law an open door for journalists, the public
and parliament to access government information, and agreetithats a very good

thing, if implemented, as it could improve transparency and accountability in the region
(interviewees 5, 7, 10, 26, 35 and 40)

Forms of corruption

The majority of interviewees were of the opinion that the main cause of all forms of

corruption was the fact that the government is not independent of political parties and

120GBP1.00 = 1,632 Iragi Dinar (IQD) as at 27 December 2015.
http://www.xe.com/currencyconverter/convert/?Amount=1&From=GBP&To=IQD [Accessed on 27th
December, 2015]

121AThe Press Law in the Kurdistan Regigwp, Law No
content/uploads/2009/01/prdssv-in-the-kurdistanregion.pdf
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tries to pursue its interests in various unlawful ways. Politicians sometimes force or
pressurise publisector officials to do things that are unlawful or contrarydiicg and
regulations, or prevent them from doing things they are required to do by law (Karim,
2010). Hence, corruption may appear in various forms. The following sections outline

the main forms of corruption in Kurdistan.

Corruption in the oil industry

This is discussed in detail in Chapter

Corruption in the recruitment and retirement system

The preamble of the Iraqgi constitution emphasises the principle of equality and equal
opportunities for all citizen¥?Article 14 statesthat | r a q i s befone the lawg u a |
without discrimination based on gender, race, ethnicity, nationality, origin, colour,
religion, sect, belief or Aricle l6putotme, or ec
responsibility on the state to take necessary measures to achielieyeamong all

citizens at various levels. The question is whether the KRG has taken the measures
required to ensure equal opportunity in relation to pedsictor recruitment for all

citizens without discrimination.

According to Jennings (2003), theethod of recruitment has to be connected with

human rights, independent courts, the rule of law and free media. Dahl p1898s

among those who emphasise the principle
democratic state must include all pars subject to the law of that state; all individuals,
regardless of their ethnicity, gender, religious and racial backgrounds, should have equal
opportunity to participate in and benefit from the state. In this regard, an academic

(interviewee 31) commeed that

We must view democracy from two di mens
awareness of their rights, one of which is the right to work for a fair income
and in a healthy and safe environment. The second dimension is that the

122ASect ari anism and racism have not stopped us fr
unity, following the path of peaceful transfer of power, adopting the course of judbwtistni of

resources, and providing equal opportunity for al
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authority must acknowledgthis right and offer jobs for their citizens
through a powerful strategy and plan.

It has been revealed by national and international reports that, contrary to these
principles, in Kurdistan membership of the ruling parties confers special privileges and
advantages in public employment and education. There were some reports that the KDP
and PUK prevented the employment of citizens who did not belong to their party (UK
Government, 2012).

Despite constitutional provisions for safeguarding, the recruitment system remains one
of the great challenges facing the QoG process in Kurdistasid partly because the
largest group of workers in Kurdistan are employed by the KRG: nearly 1.4 million
people (onehird of the population) either work in the public sector or are paid by the
government (Munro Robb, 201098961 407). Apart from recruibhg employees

throughout the year according to the needs of different institutions, the Office of the
Prime Minister recruits large numbers of employees once a year, mainly based on which
population group needs jobs rather than on the professions asdcsltied by

government offices. According to a government official (interviewee 22), this is because

KRG institutions have no specific job descriptions.

In answer to the question whether all citizens in the KRG have equal opportunity to

work in the publicsector, some interviewees from the ruling parties were happy with the
current government recruitment system, but a majority of interviewees confirmed

failings in the system and argued that nepotism and favouritism existed in the

recruitment process, whishas mainly motivated by political influen¢& A judge
(interviewee 7) stated: Al think grantin
loyal members of the ruling parties constitutes a large proportion of the types of

corruptiono.

123n this regard, an MP from GM (interviewee 18)
joined the opposition, | was sacked from my post. In 20@arly 3,0004,000 people were made

redundant because they joined the opposition ... Through this type of action, the authority is not only
aiming to punish the opposition, but also to intimidate people and tell everyone that they can take the
livelihood away from anyone who supports the opposition. In contrast, if you support the authority you

can get anythingyouwanta good job, a fair wage, |l and and a n
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Corruptian in recruitment in Kurdistan takes the form of nepotism (the favourable
treatment of people because of friendship, family relationships and political influence in
the distribution of resources and positions), regardless of their qualifications, experience
and entitlements. One academic (interviewee 20) commented that

Apart from what was known as political postsuch as mayors, high

position posts, deputies, ministers and NRise ruling parties managed the
recruitment of other posts of government sasltity and town government,
directorsgeneral, school directors, and deans and managers of universities.
In addition, all military, police and security service officers are recruited by
them directly, mostly from among their members.

Similarly, one KIUMP (interviewee 28) claimed that 95% of decisioakers were

recruited, directly or indirectly, by the ruling parties and worked under their control. The
way the interviewees spoke gave the impression that corruption in the public sector was
the norm andvas accepted by society. People expected that these high positions would
provide additional support for those working in the same political parties, as well as their
families and friends, for showing loyalty. As a result, most essential government posts
have been filled by unskilled and incompetent people who, first, cannot perform their job
appropriately; second, must be loyal to and faithfully work in the interest of the
politicians who helped them get that job; and, third, can only perforagiaiity jobs at

a high cost. Recruitment in this way created corruption in the public sector, which
cannot be easily dealt with (interviewees 3, 10, 18 and 30). This has been confirmed by

Farhad Hussain, the Director of Public Prosecutions for Sulaimaniyah (HUX%H),

Corruption in recruitment exists even in the Parliament. For example, in 2011 the
Speaker of parliament appointed more than 20 people as advisers. He noted that,
according to parliamentary rul es, an advi
following an investigation by parliament itself, it was revealed that some of these
advisers did not even have secondsgfjool certificates but were given these jobs in any
case, because of favouritism (PUK MP, interviewee 5). A KIG politician (interéewe
18) suggested that corruption is rooted in political loyalties. The PUK and KDP have
been in continuous competition to buy the loyalty of people by recruiting them to the
public sector without giving consideration to their qualifications and experience.
determining the causes of corruption in the recruitment system, one KDP politician
(interviewee 29) stated:
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Of course there is favouritism in the recruitment system; there are political
influences, and the ruling parties support their members. Welmasin

mind that internal fighting had a very serious effect on corruption: the
political parties who participated needed the support of their members, and
therefore had to secure their livelihoods by any means.

He also tried to explain the problem hretrecruitment system, blaming corruption

within it entirely on culture and conflicts.

There are three major issues involved in understanding the recruitment process by
political groups in Iraqgi Kurdistan. The first is economic. In March 2012, the KRG
anrounced that unemployment had risen to 14% (KRG website, 2014). To address this,
the government recruited people who otherwise would have been without a source of
income. The second issue is the political factor; since the elections in 1992, the regional
government and the Kurdistan parliament have been distributed between the two main
parties, which have rewarded their supporters with positions in the public sector. The
third issue is tribal: to attract their loyalty, the government tends to recruit aradagc

clans and tribes.

However, the recruitment process lseensome reform. Following a parliamentary
directive in 2013, the KRG established a commission to manage the recruitment
procesd the Razha Counct?* According to a number of MPs interviewed, the

main purpose of this committee is to act as an independent body to reduce political
intervention in the publisector recruitment process. However, the first problem in
forming this committee was that its meenb were chosen from the main political
party, which some of the interviewees worried might cause the new mechanism to

fail. Hassan Abdulla, a member of Sulaimaniyah Province Council, expressed his

124 According to the government, this committee consists of the presidency of each governorate and
members of the provincial council, a representative of the Ministry of Economy and Finance, the-director
general of the governorate treasury, a representdtive dMinistry of Planning and the directgeneral

of the governorate statistics department (KRG official website).
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concern stating that for the Razha Councilto gainthépule 6 s tr ust i ts

must include all political parties, rather than only the two main Hies.

However, the majority of interviewees agreed that in recent years there have been some
improvements in the recruitment system for regular positions h&ndRG has started

to recruit its employees with consideration of experience and qualifications on a points
based systenfAccording to the official website of the Ministry of Labour and Social
Affairs, the government recruitadore than 50,000 new emplogei@ 2011, nearly
20,000in 2012, and 17,000 in 2013.The vacancies were announced in the media
several weeks in advance and candidates were mainly recruited through the
submission of application forms and CW&awever, a majority of interviewees
believedthat many people were still recruited due to their loyalty to the ruling parties, or
their relationships with higposition politicians or officials, regardless of their merit. In
particular, most interviewees confirmed that there was favouritism amdedisen in
recruitment for highand mediurdevel positions in the governmeht. There is still not
equal opportunity for people to get pubdiector jobs; in particular, according to Ahmed
(2009), in order to be enlisted as a police officer or a memhkbedecurity forces or

Peshmergaone must be recommended by one of the ruling parties.

This study found that there has been an improvement in recruitment forléweér
positions. However, in relation to higével positions, it argues that, before smering
any qualifications or experience, the government still gives weight to political loyalty.

For example, even after the establishment of the new Committee for Recruitment, the

125See fAGovernment plans to hire 25,000 employees
Available at:
http://www.kurdishglobe.net/dispj®rintableArticle.jsp?id=3133FB20C8A4DF5EC5BA9B31D3ED088

5 [Accessed on 2nd February, 2013]

126 Official website of the KRG Ministry of Labour and Social Affairs. Available at https://www-evtc
krg.org/ku [Accessed on 14th December, 2014]

127 For example, therpsident of the KRG is Massoud Barzani; his nephew, Nechirvan Barzani, is the

prime minister; his son, Masror Barzani, is head of the KRG's Intelligence Directorate; his uncle, Hoshyar
Zebari, was foreign minister of Iraq and is the current minister ahfie; and many other relatives held

high positions in the government (US Embassy Bagt
March 2009. Available at: http://www.wikileaks.org/plusd/cables/09BAGHDAD859 a.html [Accessed

on 14th October, 2013]
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Office of the Prime Minister contrary to the parliamentary regulatianeecruited

employees on the basis of favouritism and nepotism. For instance, the Office of the

Prime Minister issued an official document ordering the recruitment of some new
employees without consulting the guidance for recruiting employees in the pexdtios.

Latif (2010) believes that corruption in recruitment will not stop, but will increase; for
example, he states that, in 2010, the opposition parties discovered that 35,000 officials
had been illegally appointed. Some of these jobs did not eventery were fictitious

positions and the associated wages were taken by politicians and their families. There

are others who draw their wages from public funds as government officials but actually
work for their political party. Qadr (2007,326) writest hat At her e ar e th
ruling party members working in their pal

public moneyo.

Apart from the recruitment system, there are some fundamental defects in employment
regulations. In Kurdistan, tremployment law allows anyone who has served in the

public sector for 15 years to retire at the age of 60 for men and 55 for wotiiés is

lower than the standard age of retirement in most other countries (65 for men and 60 for
women)'?® Furthermore, everfour years the government retires MPs, ministers and
other highlevel officials but continues to pay them 80% of their original salaries. In this
regard, a government official (interviewee 16) stated that the government retired
thousands of people wherethwere still in their 30s or 40s. According to the head of
the parliamentary human rights commission, before the 2013 elections th KDP
through the directegeneral of pensions, who was a KDP menibeatired 27,000 KDP

supporters aBeshmergaeterans in an attempt to win their votes (Hassan, 2015).

In addition to the normal, legal methods of retirement, other people are given the
retirement wages of higtanking positions although they never served in such positions.
A government official {iterviewee 16) stated

128 Alternatively, men have the right to retire at the age of 55 if they have completed at least 30 years of
service, while women are eligible to retire at 50 if they have at least 25 years of service (Civil Service
Law for Government Employees (Law No. 24 o609).

129 See the list of retirement ages for men http://www.tradingeconomics.com/cdistitetirementage

men and for women http://www.tradingeconomics.com/couligtiretirementagewomen [Accessed on

12th August, 2015]
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There are a large number of politicians and their families who have been
illegally retired with the ranks of minister, deputy minister, direg@neral,
deputy directogeneral and police officer although they never held such
posiions in their life.

In August 2014, Ali Hama Salih, Deputy Head of the Finance and Economic Affairs
Committee in the Kurdistan Parliament, announced that 10,000 people had been
appointed as practical managers in the public sector. However, these ma@ple n

worked in any government office; rather, they were politicians who worked for their

own parties. Salih said thatbinddwadsse peopl ¢
(Standard News, 2014). The same committee provided the media (who published it) with
al i st of bBinBetvadf e(maallle nile mber s of the PUK, o
had been illegally Aretiredo as military
major general*® The committee emphasised that all these people were politicians and

that they had never served in the military forces (NRT.TV, 26%14).

In a January 2015 interview with Kurdish News Network (KNN), S@amar, a KIG

MP and Head of theluman Rights Committee in Parliament, stated that, during an
official visit to the Ministry of Finance, an unnamed hjgsition official told him that,

in 2014, pursuant to an order from one of the ruling parties, the ministry had issued a
decision appaiting 2,000 people as public employees on a Thursday and, three days
later, issued an order retiring all 2,000 people while continuing to receive 80% of their

original salary:*?

130An amusing story about corruph in such illegal retirementswhich actually happenedconcerns

someone who, having been retired with the rank of major and told by his political party to go to the

national bank to collect his first retirement payment, when called to the windowedHns ID. The staff
member asked him about his name: AAre you Raai d?c
did not even know the meaning of fARaaido. This st
Ranj o on Rudaw TVl Availadlelatt November 20
http://rudaw.net/english/onair/tv/iprograms/program/lagal_ranj [Accessed on 23rd May, 2015]

131 Available at: http://nrttv.com/aMletails.aspx?jimare=62123 [Accessed on 12th October, 2014]
132Interview with Soran Omar, MP. KNN Channel, Jay2015. Available at:
http://www.knnc.net/mob/Drejefiawal.aspx?id=40311&LinkID=4&video=False [Accessed on 23rd

September, 2015]
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Hama Salih added that, after 2007, the ruling parties illegally registe@e@000

pensioners as retired with various official ranks and they were paid only because of their
political allegiances; among them were politicians and their families and friends
(NRT.TV, 2014)**3 This has been confirmed by Shanaz Ibrahim Ahmed, sisiam of

the former Iraqgi president, and a PUK leader, who announced to the Kurdish media that
100,000 pensioners were being paid for their political loyailti@3,000 belonging to the

KDP and the rest to the PUK (Mufid, 2014). Within months, the committbkshed

the names of 46 people who were being retired and paid wages as minister,-director
general or ministerial advisor, although none of them had held such positions in the past.
Even now, they continue to be paid and receive a pension of betwee@0ta0¢D

6,000,000 dinars giving an average of 1,000,800, nearly four times the salary of a
school teacher (NRT.TV, 2014).

The foregoing demonstrates thalthough the parliament and the government have

tried to improve the recruitment, retirement andgpen systems, geemshatthe

issue is deeply rooted the political environmentdominated by the ruling parties

which continue to intervene in the process. Hence, unless backed by genuine
willingness by the politicians and the government,ftimation of any new

organisations and/or newcruitment mechanisms will not be successthis was

confirmed by a KIG politician (interviewee 41) who, more importarsihggested that,

Athe politicians must ¢ o mp luing prbcgss. Pdomep t h «
must be recruited on the basis of necessity [in the public sector], competency,

qgualifications and experienceo.

In relation to the publisector recruitment system, this study recommends that:

1. Political will is fundamental for imgving the recruitment system, and without it
any effort at reform will not be successful;
2. A more effective and professional body be established to administer recruitment

in the various sectors of government;

133 Available at: http://nrttv.com/allletails.aspx?jimare=62123 [Accessed on 12th October, 2014]
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3. Proper regulations and policy on recruitmeatamacted; candidates for public
office must be selected only on the basis of merit (qualifications, professionalism, skills
etc.)T this can reduce favouritism and nepotism in the recruitment process;

4. reducing the social and cultural norms of favouritesma nepotism through the
education system and civil society organisations;

5. All state institutions must follow procedures specified by the rules and

regulations.

Corruption in land distribution

After 2003, due to increasing population and the end cf2hgarlong economic

sanctions on Iraqg (including Kurdistan), the KRG began the distribution of plots of land,
in particular in urban areas, for both residential and commercial purposes. The
government issued certain rules and regulations, and a{bes®d system to govern the
distribution of land. For residential properties, the government granted plots up to 200
square metres, for example, for those who had struggled or fought against the former
regime before the uprising, the families of martyrs, sgror government employees
according to their length of service. This strategy wassti tackle the residential

housing crisis in the region. The government also sold land to investors for less than the
market price, on the condition that they buigidential accommodation or commercial
properties to be passed on to the public at a reasonable price (KRG official website).
However, according to a number of interviewees, the system of land distribution was
abused by higihanking officials and politicias. A judge in the High Criminal Court
(interviewee 7) statedi Anot her form of corruption 1is
both residences and land among the people, in particular {selior workers; the

authority gave the best plots to thosecliose t h e mo .

Nepotism sometimes involved distributing residential land which is supposed to be
granted to people in the public sector according to the criteria of the -paisdsl
entittement system. Instead of applying these criteria, the government rsesieti
considered political loyalty, friendship and family relationships (Qadr, 200Z2@18).

In addition, a GM MP (interviewee 17) and a government official (interviewee 16)
argued that the government and politicians sometimes gave bribes to journadisteri

to write articles favourable to them, gave them high positions in the public sector, or

182



land or money as a consideration for changing their opinion about the government or the

ruling party.

This has been confirmed by Farhad Hussain, the Dire€t®ublic Prosecutions for
Sulaimaniyah. He stated thétt her e are t oo many cases of
land, failing to find effective remedies for confiscating public properties, or the illegal
registration of thousands of hectares of land imtnae of different companies, political
parties and individual so0 (Hussain, 2015) .

In addition, corruption sometimes takes the form of the sale of public land by the
government for less than the market value. Ali Hama Salih published an official
documenissued by the Minister of Council, according to which 1,000,000 square
metres of land was sold to an investment company for $1 per square metre in order to
use it for development. However, just a few months later the company sold the land
without doing anthing on it for $1000 per square metre. MPs believe that tnagtking
government officials have shares in the compahy.

In April 2011 the president of the KRG announced a project to fight corruption, and

within a year nearly 800 hectares of land wheld been obtained illegally was being

returned to the government. However, this reform was described by one GM MP
(interviewee 2) as cofmpared to theyscate ofequruption. Thish e 0 «
study therefore argues that corruption is a very gsrigsue that has not been properly

addressed.

Corruption in government contracts and tenders

An academic (interviewee 20) cl aimed thali
compani es bel ongi nThis wasconfitmed by manyiothegr par t i e:
inter ewees (6, 7, 9, 19, 20, 35 and 36), w
tenders and contracts was another form of corruption in Kurdistan. Furthermore, a GM

MP (interviewee 9) stated that there were some ministers who could not question certain

134l nt er vi ew o0 Ruddw.Ta/)g 3 UanRwy A0L0Available at:
https://lwww.youtube.com/watch?v=vG1RxLLrTbl [Accessed March 2015] (Please note that the

interviewee used fimetredo as a measurement).
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