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The purpose of the thesis is to critically analyse the current legal
forms of mens rea which are shared by common law and statute, namely
intention, recklessness, malice, negligence and strict 1liability. I
shall argue that the current concepts are (i) inadequate since they lack
conceptual clarity, consistency and cohesion; (ii) that the concepts of
intention and recklessness lack terminological consistency since their
parameters extend to states of mind which properly belong elsewhere and
(111) that they are unable to draw out significant moral distinctions in
moral culpability with which agents perpetrate criminal offences.

The major cause for the inadequacies 0f the present structure lies in
the number of mental states which constitute mens rea at current law.
They are so few that judges have seen fit to manipulate the contours to
serve the needs of justice in the cases. This has led to considerable
conceptual and terminological confusion both within and between the
concepts. But the major failing of the current structure of mens rea,
rooted in the same cause, 1s that 1t does not sufficiently draw out
significant differences in moral status between agents who perpetrate
harm. It fails to do this in two ways. First, the concepts of intention,

recklesness and negligence are broad 1in their scope so that each
includes a fairly wide area of moral turpitude. OSecond, where a

particular offence admits more than one form of mens rea the conviction
does not discriminate between the various requisite mental states and

thus denies accurate ascriptions of moral culpability over a large area
of mental attitude toward proscribed harm.

I shall offer a new structure of mens rea which would be constituted by

(1) direct intention, (ii) comcomitant intention, <(iii) purpose, (iv)
objective, (v) gross recklessness, (vi) simple recklessness, (vil) gross

negligence and (viii) simple negligence.

I shall argue that the proposed structure is preferable since the more

sophisticated set of fault terms would be (1) conceptually clear,
consistent and coherent, (ii) would be more terminologically consistent

and (1ii) would more clearly express the moral status of the agent 1in
each case concerning the harm brought about by him.

I shall demonstrate that the proposed structure is more able 1o express
differences in moral culpability because (i) the more sophisticated set
of mens rea terms would provide a better gradation in moral fault and
(11) it would be a requirement of the proposed structure of mens rea
that the court or jury determine the precise mental state with which the
agent perpetrates a criminal offence and that mental state would be

recorded with the conviction.
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The concepts of mens rea which current criminal law uses in ascriptions of
criminal responsibility are (i) intention, ({1i) malice (1ii) recklessness,
(iv) negligence and (v) strict liability.' The purpose of this thesis is to
critically assess the current structure of mens rea and to argue that the
various current law concepts are inadequate in that they lack conceptual
clarity, cohesion and consistency; lack terminological consistency, and
lack consensus with people's views as to what are significant moral
distinctions. I shall offer a new structure of mens rea consisting of (1)
objective, (11) purpose, (iii) direct intention, (iv) concomitant
intention, (v) gross recklessness, (vl) simple recklessness, (vil) gross
negligence and (viil) simple negligence. I shall argue that the proposed

structure of mens rea 1s preferable since it 1s free from the inadequacies

which I have ascribed to the current structure.

My central claim is that our criminal law and its system of mens rea should

be structured so that we can accurately record (place a fair label upon)

the agent's moral culpability at the conviction stage. My major criticism

of the criminal law in relation to the current structure of mens rea 1is
that on two main grounds it fails to take sufficient account ot
significantly different moral turpitudes with which agents perpeirate
activity. First, except in a few selected cases current law is not prepared
to distinguish between the agent who perpetrates an offence withoul more
and the agent who perpetrates that offence as a necessary preliminary to a
further offence which for some reason does not take place.* However, as we
shall see,® the proposed structure of mens rea enables us to consider the
entire causal chain in each case, both past and prospective links, and to

attribute blame to the agent not only for what he has done but also for
what he aims to bring about by his preliminary activiiy.

Second, current law does not accurately record significant moral

distinctions between agents in offences which admit more than one species

of mens rea. In the offence of assault, for example, 1t must be proved that



the accused 1intended to cause the victim to apprehend the immediate
application of force without his consent, or was reckless as to whether the
victim might so apprehend such force. The mental element required is thus
intention or recklessness 1in relation to the assault4 and juries convict
the defendant without making any reference as to their opinion on whether
he intended the assault or whether he merely foresaw the possibility that
his victim might apprehend such force. However it is submitted that one
might properly question a legal system which does not distinguish between
significantly different mental states for the purpose of recording criminal
convictions. Is it right to record the same criminality against the agent
who takes a hammer to a public telephone in an act of sheer vandalism as
that recorded against an agent such as Parker® who slams down and damages
the receiver not thinking about damage because he is in a state of self-
induced temper? Moreover a judge hearing a later case cannot accurately

judge the mental state with which the agent perpetrated the earlier
offence. This might lead to a lighter or more severe sentence than might

otherwise have been the case.*®

There are two alternative methods of structuring criminal law in order to

accommodate the more accurate recording of moral turpitude with which an
offence has been committed. First we might create more offences 1in relation
to a particular type of activity 1in an ascending order of seriousness
according to the agent's mental state which accompanies his activity. Ve

already have 1instances of this in the criminal 1law; for example, the

different offences under ss.18 and 20 of the Offences Against the Person

Act 1861.7 Ve may thus consider dividing rape® into two distinct offences
reserving the term 'rape' to cases in which the agent has non-consensual

intercourse knowing that his victim does not consent and reserving for a
lesser offence those cases in which the agent is not sure that the victim
is consenting. Secondly we may retain our existing corpus of criminal

offences together with the mens rea requirement for each, bul specitically

state at the point of conviction the precise mental state with which the
agent commits the offence. In this way we have on record whether the agent
brought about a particular harm intentionally, recklessly or negligently
(where the offence allows the latter two concepts within its definition of

mens rea). We shall see in chapter 9 that the proposed structure of mens



rea would apply the second strategy but, since it contains a more
sophisticated set of fault terms it would more accurately reflect the moral

culpability of the agent.

As a prelude to an analysis of the current law concepts of mens rea it

would be useful to discuss the theoretical notions of subjectivism and

objectivism which 1influence 1n varying degrees the parameters of the

various designated mental states in any structure of mens rea.

The Ideal Typlical Constructions of Objectivism and Subjectivism.

In what follows I formulate ideal typical constructions of objectivism and
subjectivism. The methodology which underlies the formulations starts from
an empirical labelling process taking account of the arguments put forward

by Jjudges and theorists who have 1labelled <themselves <(or have been

labelled) either subjectivists or objectivists.® From this 1initial
empirical labelling process I draw out the logical implications from the
material and construct what I perceive to be the most coherent'® and

comprehensive version of subjectivism and objectivism.

The Ideal Typical Construction of Objectivism.

On the methodological approach which 1 have described above, the 1ideal
typical construction of objectivism 1is constituted by the {following

propositions, namely (i) an agent intends an effect of his activity where
it is a natural consequence thereof, (ii) the minimum mens rea requirement

for recklessness 1is set at the point at which, on the facts and

circumstances of the case, the actus reus would have been obvious to the
ordinary prudent individual, (iii) liability should be determined by the
actual (as distinct from the intended or ©believed) character and

consequences of the agent's activity and/or whal a reasonable person would

(as distinct from what the actual agent did) foresee, believe or intend.

The first ideal objectivist proposition informs us that the agent intends
all the effects of activity which naturally flow therefrom. The second

proposition states that the concept of recklessness should be based upon



the notion of what is obvious to the reasonable man to the exclusion of the

agent's own mental state pertaining to the risk.

The third 1deal objectivist proposition has several features. First, since
objectivism is concerned more with outcomes than with mental processes, the
agent must have orchestrated some activity which causes or comes
demonstrably close to causing injury or damage to another. Second, where an
agent, by such activity, brings about (or comes close to bringing about)
proscribed harm then his criminal 1liability shall be judged on the
standards and perceptions of the ordinary man in society. Third, since
ideal objectivism 1s generally not concerned with the agent's mental
processes 1t 1s prepared to accept the concepts of negligence'' and strict
liability'* as constituents of a general structure of mens rea. Fourth, the
ideal objectivist proposition informs us, at least implicitly, that de

facto innocent activity should not attract liability in cases in which the
agent believes that activity to be criminal in nature (for example the

agent who stabs a tailor's dummy believing it to be his enemy). The final
feature of the third ideal objectivist proposition is that the defence of
mistake is permissible provided that is a reasonable one to make in the
cilrcumstances of the case.'® The features o0of the third ideal objectivist
proposition inform us that objectivism 1s concerned more with the

dangerousness of the act than with the dangerousness of the agent.

The Ideal Typical Construction of Subjectivism.

On the same methodological approach'#4 the ideal typical construction ot
subjectivism, as it applies to criminal responsibility, 1is constituted by
the following five propositions, namely (i) an agent intends an effect of
his activity when he aims to bring that effect about or where he 1s certain
that his activity (aimed at something else) will bring that effect about,
(11) an agent is reckless concerning an effect of his activity aimed at
something else where he appreciates that there is a risk of that effect
which, in the circumstances, render it unjustified for him to take that
risk, (iii) criminal liability should depend on choice and what the agent
knows or believes to be within his control concerning activity upon which

he has embarked rather than what flows or fails to flow from that activity



by chance, (iv) the form of the conviction should mark accurately the moral

h
status of the agentw has brought about proscribed harm and (v) punishment

should be awarded in accordance with what the agent has chosen to bring

about by a particular exertion and not with what actually occurs or fails

to occur.'®

The first ideal subjectivist proposition informs us that the concept of
intention 1s constituted by a conscious decision by the agent to bring
about a particular state of affairs by his activity; that is the agent acts
as he does in order that a specific change in the world be brought about
thereby, or by foresight by him that a particular untoward harm is certain
to flow from his activity aimed at something else. Nothing short of direct
intention or foresight of certainty will suffice. The second proposition
requires as a necessary element of the concept of recklessness foresight by
the agent of the possibility of untoward harm which might flow from his
activity. This insistance on awareness underlines the cognitive character
0of subjectivism. The question of whether the reasonable man would have
foreseen the harm 1s a matter of evidence which might persuade the jury
that the defendant foresaw the risk but, for the ideal subjectivist,
foresight by the defendant of the prospective proscribed harm is a sine qua
non to a finding of recklessness. There 1is thus on the subjectivist
construction a clear dividing line between recklessness and negligence:
that dividing line concerns awareness (recklessness) and lack of awareness

(negligence) by the agent in relation to the untoward harm which his

activity produces.'*®

The third ideal subjectivist proposition has several features. First, it
revolves around the concepts of choice and control and generally excludes
chance as a factor in ascriptions of responsibility.'” Thus, for example,
where the agent aims and fires at his victim but his shot misses and kills
a cat, the third ideal subjectivist proposition would attribute blame 1in
accordance with that which the agent has chosen to bring about (and convict
of attempted murder) and would take no account of what actually happens by

chance (on my illustration the death of the cat) unless the agent at least
foresees the possibility of the chance effect of his activity.'® ldeal



subjectivism would not thus accept the principle of transferred intention

in cases in which the agent lacked foresight of the risk.'®

The second feature of the third ideal subjectivist proposition is that
where the agent 1s mistaken about some fact or circumstance concerning his
activity then he ought to be judged on the facts or circumstances as he
believed them to be. Thus where the agent shoots at a tailor's dummy
believing it to be his enemy he should be treated for the purpose of
ascriptions of liability as 1f he had in fact shot at his victim. On the
other hand where the agent shoots at and injures V believing him to be a

tailor's dummy the agent should be guilty of no offence.*“ This feature
would apply also to defences. For the ideal subjectivist where the agent

makes an honest mistake concerning some circumstance of the case then he
shall have a defence to the substantive offence however unreasonable that
mistake might be. Third, it 1s necessary that the agent take some physical
step towards that which he aims to bring about by his activity. The ideal
subjectivist would not thus attribute 1liability to the agent who merely
thinks of committing a crime or who wills a movement of his body in order

to perpetrate a particular actus reus but his body fails to respond to that

act of willing.="®

The fourth 1ideal subjectivist proposition informs us that culpability
should count as &a factor in ascriptions of 1liability. For 1ideal
subjectivism it 1is important that both the actus reus of a particular
offence and the specified mens rea requirement should accurately reflect
the moral turpitude of the agent. If a particular criminal offence 1is
defined too broadly either in terms of the actus reus or the mens rea then
we attach to the perpetrator a label which does not accurately record his
moral status or culpability in relation to his activity.#* This 1ideal
typical subjectivist proposition thus insists that the relevant fault
element (whether intention, recklessness or negligence) must match the
particulars of the offence stated in the conviction: that the mental state

of the agent at the time of his activity ought to be defined with the

appropriate specificity for the purpose of criminal convictions. =~



The £fifth 1ideal subjectivist proposition is concerned with just what

amounts 1o appropriate punishment** and insists upon equal blame and
punishment for the agent who tries and succeeds and the agent who tries and
fails on the ground that both have made the same exertion with the same
intention and there is thus nothing to choose between them in respect of

moral culpabilty: to award lesser punishment to the agent whose exertion
fails to produce the intended result is to base punishment on chance rather

than choice.

In Appendix 1 I offer a selection of material from the judges and theorists
which 1ndicate the general subjectivist and objectivist positions from

which 1 draw out the necessary inferences in formulating the ideal typical

constructions.

Subjectivism, Objectivism, Current Law and Theory.

Recent legislation, case reports and theoretical discussion indicate that
the current law and academic writers tend to take positions between various
points on a spectrum between the two ideal abstract models of subjectivism
and objectivism. The Criminal Attempts Act 1981, arguably at least, steers
a midway course between the ideal constructions when defining the threshold

of attempts as something which is more than merely preparatory to the

comnission of the offence== whilst accepting the ideal subjectivist model

concerning the agent who attempts the impossible.=*

In relation to an offence which admits only intention a Jjury must be
satisfied that the defendant did in fact intend that the proscribed bharm be
brought about by his activity,®” but the jury may apply the test of what

the reasonable man would have foreseen as virtually certain®® as a standard
for the inference that the defendant actually foresaw and intended as a
consequence of his activity. I should point out here that there remalns

some conjecture on whether foresight of certainty amounts to intention at

current law. More on this later.="

The concept of recklessness has seen significant movements of position by

judges and theorists between the two ideal typical constructions ot



subjectivism and objectivism. For some writers®° would count as reckless
the agent who does not notice a risk because he does not care about it -
the agent who exhibits ’'practical indifference' regarding particular facts
or circumstances in relation to his activity. The holder of this view
requires that this particular agent display practical indifference to a
risk which would have been plain to the reasonable man and there is thus a
mixture of subjectivism and objectivism in his thinking. Stannard®' submits
that where D consciously and without justification decides to run a risk he
exhibits 1indifference or thoughtlessness, but such indifference or
thoughtlessness can in fact cause D's inadvert@nce. He posits the case of

an agent who sets fire to a bonfire without adverting to the risk of

causing the death of many garden 1insects. He points out that such
inadvertence 1is not culpable but a latter-day Caldwell who sets fire to a
hotel without adverting to the risk of 1injury to guests exhibits
"indifference which indicates a shocking state of mind - one that cares as

little for human beings as for insects".®= But Stannard concludes his point
by stating that D might have good reason why he did not advert to a risk

which might render bhis inadvertence non-culpable, for example honest
mistake or a lack of capacity to appreciate the risk.®¥ However he submits

that some reasons for 1inadvertence, such as heat of anger or drunkenness

will not be sufficlent as excusing factors. Duff would ascribe criminal

responsibility to the agent whose unawareness of the risk has been brought

about by practical indifference to an integral aspect of his activity.=<

Professor Glanville Williams, who has been laBlled a subjectivist, has
accepted that, in cases involving recklessness, the defendant should be
convicted if he has failed to foresee a risk which he would have foreseen

had he thought about the matter.®% This stance 1s clearly not entirely
subjectivist since the agent does not appreciate the risk at the time of
his exertion which produces the untoward harm. Nor 1is it entirely
objectivist since it insists that the agent has the capacity generally to
think about the risk and has the capacity to appreciate the risk 11 he

does in fact think about it.

Some judges, too, bhave taken up positions belween the typlcal 1ideal

constructions.®¢ In Morgan®’ Lord Cross was prepared to allow Indifference



as to the woman's consent as a relevant mental state in the offence of
rape. Lord Hallsham was prepared to admit to liability the agent who does
not care whether his victim 1s consenting or not.%® Lord Edmund-Davies
decided that a defendant 1is guilty of rape where he has intercourse without
caring whether or not the victim was a consenting party 2® 1 should point
out that Lords Cross and Hailsham insisted that belief in consent, however
il11-founded, should secure an acquittal, so they do not extend the scope of

recklessness beyond entirely subjectivist limits,=®®

In the area of beliefs there exist significant differences of opinion
between judges and theorists concerning just where on the spectrum between
the ideal constructions of subjectivism and objectivism liability ought to
be determined. The legislature and the courts are prepared to accept the
ideal subjectivist construction and excuse the agent who perpetrates
activity in the mistaken belief that there is no risk of untoward harm
provided that the belief is honestly, if unreasonably, held. But there are
academics who take the objectivist line and count as liable the agent whose
wrong belief is unreasonably held.“® In the realm of impossible attempts
the legislature and the courts apply the 1ideal typical subjectivist
construction and judge the agent on the facts as he believes them to be.4’

But there are those theorists who would wish to apply the objectivist

construction to such cases and exclude the agent from criminal liability.“=

In relation to defences other than those involving wrongly held beliefs

there has been a fair amount of movement in position between the 1ideal

constructions by the criminal law and theorists. In Camplin,“® for example,
Lord Simon declared that Bedder“¢ was overruled by s.3 of the Homicide Act

1957 on the ground that since words alone may amount to provocation and
since the gravity of the verbal provocation will frequently depend on the
personal characteristics of the defendant the Bedder principle 1is so
undermined that it should no longer be followed whatever the nature of the
provocation. Lord Simon thus allows the jury to look to the reasonable man

endowed with the age, sex, and other personal characteristics of the

accused, whether normal or abnormal.<® The decision in Camplin thus shifts
the objectivist approach to the defence of provocation established in

Bedder towards the subjectivist approach since the personal characteristics



of the defendant should now figure in the defence of provocation. There is
a further objectivist element in the defence of provocation, namely that
the defendant must display a reasonable degree of self restraint.<¢ Thus
whilst D must actually lose his self control (a subjectivist condition)
liability will depend upon the fact that the reasonable man would have done
so in the circumstances (an objectivist condition). Also if a defendant is
of unusually high patience but decides, in a state of calm, to kill in
circumstances 1n which the reasonable man would have lost his self control

he would not be allowed the defence of proavocation.

In the defence o0f duress current law adopts a generally subjectivist

approach but accepts the objective standard that the defendant must be
faced with a threat in circumstances which might have affected a reasonably
resolute man. Modern objectivists have shifted ground on this defence. For
on the principle that the defendant must escape the duress if possible it
seems that there 1s general agreement between subjectivists and
objectivists that the court should look subjectively at the individual
himself, bhis capabilities and his knowledge, 1in order to ascertain
objectively whether it was reasonable for him to escape rather than submit
to the duress.?” In the defence o0f mistake the law adopts the wholly
subjectivist view that the agent should be judged on the facts as he (and

not the reasonable man) believed them to be.*"

In the content of the substantive offences there is some movement between
the ideal constructions. In relation to the mental state in theft, for
example the requisite mental state is (1) ‘intention', which bhas been
construed on the lines of the ideal typical construction of subjectivism,
and (ii) 'dishonesty', which is based upon the standards of the reasonable
man as opposed to those of the defendant in each case. Professor Smith, a

leading subjectivist, in assessing the judgment in Ghosh*® which laid down

the standard of reasonable and honest people as the test for dishonesty,

said that

"(t)his at least gets away from the extreme and unacceptable

subjectivism of Gilks and Boggeln v Villiams. D is no longer to be
judged by his own standards”.=®
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In the offence of blackmail there is an element of objectivity in that the
the victim is expected to demonstrate reasonable (objective) fortitude and

not be affected by trivial threats.

Implicit 1in +the examples above of the movements between the ideal
constructions 1s the general principle that the normative standards by
which the defendant's conduct is to be judged (was he honest; was he
justified in taking the risk; did he exercise reasonable self control; and
sO0 Oon) are objective, not subjective. The subjectivist thus still insists
upon an assessment 0f subjective factors in the cases but is prepared to

place those subjective factors in the context of objective standards for

the purpose of attributing criminal responsibility.

The conflicting opinions of the theorists on the extent of the
subjectivist/objectivist content in the criminal law, and the fact that the
offences and defences at current law take diverse positions along the

subjectivist/objectivist spectrum indicate that neither ideal typical

construction is satisfactory as a basis for the purpose of ascriptions of

criminal responsibility.

In the following chapters I shall identify the various current 1legal

concepts of mens rea and the extent to which each conforms to one or other
ideal typical construction of subjectivism or objectivism. 1 shall appraise
the relevant arguments which have been put forward by the theorists and
judges in connection with the substantive content of each current legal
concept and indicate that those concepts are 1inadequate since they lack
conceptual clarity, cohesion and consistency and do not have sufficient
regard to significant differences in moral culpability with which agents
bring about harm. I shall offer a proposed structure of mens rea and test

both the proposed and current law structures against the essential criteria

stated above®' in order to demonstrate that the proposed structure 1s to be

preferred. I begin with the concept of intention.
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FOOTHOTES TO CHAPTER 1.

1. Of course there are in addition statutory forms of mens rea including

'knowledge' and 'permitting'. In this thesis I confine discussion to the
common law forms of mens rea.

2. Take, for example, the hypotheticals Diana and Doreen who each take a
carving knife from a supermarket without paying. Diana plans to use the
knife for carving meat but Doreen steals the knife in order to kill her
husband in his sleep this evening. Both agents are guilty of theft but
there is a significant distinction in the moral status of the agents
concerning the purpose which underlies their criminal activity. Examples
of offences in which current law does provide for blame and punishment

for prospective activity may be found in chapter 2 at p.23ff.

3. Infra chapter 9.
4., See Cross and Jones, 10th ed. at p.134.

0. See 1nira chapter 6 at p.206.

6. dSee infra chapter 9.

7. For a discussion on ss.18 and 20 see Smith and Hogan, 6th ed.
p.3971f.

8. The current definition of rape is contained in s.1(1) of the Sexual
Offences Act 1956 and s.1(1) of the Sexual Offences (Amendment) Act
1976.

9. Selectivity is necessary here since there is some inconsistency in
the opinions of some exponents, particularly judges who may be either
more or less subjectivist or objectivist in their views in the cases and

sometimes within the same case.

10. 'Coherent', that is, with the views which I have taken to be either
objectivist or subjectivist.

11. See infra chapters 7 and 8.

l12. See infra chapter 8.

13. I should point out that no one judge or theorist accepts the ideal
typical construction without qualification since it is built upon the
general empirical evidence from which I draw out what is implicit 1in a

rather unorthodox body of opinions.

14. As that adopted in constructing the ideal typical construction of
objectivism. see supra p.3. n

15. The comments I made in note 13 concerning the ideal typical
construction of objectivism apply here also.
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16. Interesting discussions on this point include J. C. Smith, 'Case and

Comment' in the Criminal Law Review [ 1981} commenting on Caldwell [ 1982}
AC 341 and Lawrence [1982] AC 510. See also G. Williams, ‘'Intention and

Recklessness Again' in Legal Studies (1982) 2 189. See also McEwan and
Robilliard, 'Intention and Recklessness Again: a Response' in Legal

Studies (1982) 198.

17. See generally A. Ashworth, infra note 22.

18. 'Chosen' includes 'expectation’' in addition to ‘intention' for if
the agent foresees a contingent outcome which might follow upon his
activity and continues with that activity then he has chosen to run the
risk of bringing about that outcome.

19. For which see chapter 3. p.34ff.
20. Impossible attempts are discussed in some detail in chapter 5.

2l. See A. J. Ashworth, 'Sharpening the Subjectivist Element in Criminal
Law' in Philosophy and the 0Dz aW. Franz Steiner Verlag Weisbaden

G.M.B.H. 1984 p.79ff.

2e. See A. J. Ashworth, 'The Elasticity of Mens Rea' in 'Crime Proof and
Punishment, (1981).

23. Ibid p.45ff.

24. See A. J. Ashworth supra note 22.
2d3. See infra chapter 5 at p.149ff.

26. See s.1(3) of the 1981 Act.
27. Moloney. [1985] AC 905.

28. The 'Nedrick' test. See [1986] 3 All ER 1.

29. See infra chapter 3.

30. See for example R. A. Duff in 'Recklessness' in the Criminal Law
Review [1980] p.283ff. and in 'Recklessness and Rape' in the Liverpool

Law Review [1981] Vol.III(2) p.62ff.
31. J. E. Stannard, 'Subjectivism, Objectivism and the Draft Criminal

Code' in the Law Quarterly Review [Vol.101 October 19851 p.540ff.

32. Ibid at p.550-1. He also points out the case of D who has sexual
intercourse with V without discussing the state of the stock market or
the price of cheese. He states that such inadvertence is not culpable as

1t does not relate to the activity in issue. But if D does not advert to
her consent then he exhibits a culpable state of mind since for him her
consent to intercourse 1s as irrelevant as her opinion as to the state

0f the stock market or the price of cheese.
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33. Ibid at p.551.

34. See R. A. Duff, 'Professor Villiams and Conditional Subjectivism' at
p.281.

35. See G. VWilliams, 'Divergent Interpretations on Recklesness' in the

New Law Journal [(1982].

36. See G. Syrota, 'Mens Rea in Gross Negligence Manslaughter' in the
Crimipal Law Review [1983] 776 for a selection of cases on the issue of
'practical indifference'.

37. [19761 AC 182.

38. ltalics added.

39. I offer a more detailed account of the various judicial opinions on
recklessness infra chapter 6.

40. See, for example, J. Harris, 'Overexertion and Underachievement*' in
’hilosophy and the Crimina aw. Franz Steiner Verlag Weisbaden G.M.B.H.
[19841].

41. See supra p.7.
42. See, for example J. Harris supra note 40..

43. (1678) 2 All ER 168.
44, [19%4] 2 All ER 801.
45. It should be noted that D might not rely on his exceptional

exciltability or pugnacity, or ill-temper or his drunkenness (per Lord
Simon).

46. See Smith and Hogan, 5th ed. at p. 214ff.
47. See for example, Hudson [1965] 1 All ER at p.74.
48. See Smith and Hogan, 4th ed. at p.z05.

49. [1982] 2 All ER 689.

50. J. C. Smith, 'The Law of Theft' (5th ed. at p.123). The cases cited

are Gilkes (19721 3 All ER 280 and Boggeln v ¥Williams ({1978] 2 All ER
1061.

O0l. Supra p.1.
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CHAPTER 2. DIRECT INTENTION.

In this and the next Chapter I put forward my proposed model of
intention which comprises two distinct mental states, namely direct
intention and concomitant intention. I lay down the criteria upon which
my model rests and test the models against the current law concepts of
direct intention and oblique intention.’ To the extent that the current
law models produce conclusions which differ from the proposed model 1

shall indicate why the proposed model is to be preferred.

1. Direct Intention

An agent has direct intention concerning a particular change in the
world
(1) when he contemplates or believes that it may flow from a particular
exertion and he makes that exertion because of that belief, or
(11) when that change is conceptually indivisible from the change at
which his exertion is directed.

There are thus two species of the proposed model of direct intention.
The first species of direct intention has six features. First the agent
must be both aware of and believe that his exertion is capable of
producing a particular proscribed harm or change in the world. If the
agent is not aware that a particular change in the world will flow from
his exertion then he cannot be said to have directly intended 1it.= If

the agent believes that his exertion may bring about a particular change

in the world when, on the facts and in the circumstances of the case
that change cannot be brought about, the agent nonetheless has direct

intention concerning that change when he makes his exertion. Thus where

D stabs a corpse in the belief that it is his sleeping victim, V, bhe
directly intends V's death since his activity 1s capable of producing

that consequence on the facts and circumstances as he believes them to

be. If, at the time of his exertion, he believes that there is no chance
that it will produce the change then the agent cannot be sald 1o
directly intend it. Thus where D points a gun towards his enemy, V, and
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fires, believing him to be well out of firing range of the weapon, oOne
cannot say that he directly intends V's death whether or not his belief
turns out to be false and V is killed. In this case D's direct intention
is to discharge a firearm in a particular direction without more.

¥hether or not D may be subject to criminal liability on other grounds

1s discussed below.?

A second feature of this first species of direct intention informs us
that the agent must in fact aim at or try to* bring about a change in
the world which he contemplates as a consequence of his activity. The

word 'because' 1s included to signify that the agent would not act as he

does unless he has the belief that his exertion is capable of producing
the consequence which he contemplates. Clearly he would not try to
achieve a consequence which he believes to be impossible, but if the
agent does make an exertion (goes through the motions) without belief in
success concernlng a particular consequence then he does not directly

intend that consequence.® This second feature also informs us that if a

particular contemplated effect does not figure as a factor in the
agent's deciding to act as he does, then one cannot say that he intends
that effect although he may have some other appropriate mental state

sufficient for criminal liability.® Suppose, for example, that Daniel is

alone in a hot room and decides to open the window in order to reduce
the temperature. He realises at the time of his activity that the sudden
draught might damage or destroy his aunt Matilda's valuable, if
delicate, orchid but Daniel feels that hils needs must come first and he

opens the window. The precious plant 1is affected and dies. It 1is
submitted that Daniel cannot be said to have directly intended the death
of the plant although he may incur criminal liability on other grounds.*®

But what if the prospect of the death of the plant appeals to Daniel?
Would his desire that the plant die elevate his mental state to one of

direct intention? An answer to this question must await an analysis of

intention and desire.”

However if the death of the plant figures in Daniel's deliberation as a
reason, at least in part, for acting as he does then he  directly

intends the death of the plant on the proposed model. Suppose that
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Daniel has two methods of cooling the room. He can turn down a radiator

which will do the trick over a short period of time or he can open a

window and cool the room more quickly. He realises that the second

method may produce a draught and kill the delicate plant. That prospect

appeals to Daniel and he chooses the latter alternative accordingly. It

is submitted that here Daniel has the direct intention to cool the room

and to kill the plant since the latter outcome, at least in part,

informs his decision to act as he does.

One final point on the case of the orchid. Suppose that Daniel's only
means 0f cooling the room is by opening the window. Daniel appreciates
the risk to the plant. He realises that he can take the plant into
another room where it will be safe from the elements but, because its
death appeals to him, he leaves the orchid where it is and opens the
window in order to cool the room. Does Daniel directly intend the death

0of the plant by his inactivity in relation to its removal to a safe
place? 1 shall argue later that we ought to count Daniel as having
‘concomitant' intention concerning the death of +the plant by his
activity which was directed at some other effect since he foresees the

death of the plant as an ‘'empirically' certain accompaniment of that

activity.®

There is a specific test which one might apply in order to establish

whether in any case this second feature of direct intention is present,
namely the test of failure. The test 1s briefly this. We may ask what
would be the reaction of the agent to the non—-occurrence o0f an
anticipated effect of his activity. If the agent feels that his activity
has been in some way frustrated; that his plans are in some way thwarted
by the failure of the contemplated effect, then we may say that he was,
by his activity, trying to bring that consequence about; that he acted
as he did because of his belief and that he thus directly intended that
consequence. Contrariwise if the agent is relieved that an anticipated
consequence of his activity has failed to materialise, or 1f he |is
indifferent to that failure, then we may say that his activity was not
motivated by his contemplation of that consequence; that that



consequence did not figure as a reason for his acting as he did and that

he thus did not directly intend that consequence.

We may apply the test to a hypothetical. Derek plants a bomb at a
factory designed to explode after the plant has closed down. Derek is
aware that there 1s a possibility that someone might be injured
(overtime might be operating, or some personnel may still be on site
after the main workforce has left the building). An employee is injured
in the explosion. Does Derek's mental state concerning possible injuries
fall within the first species of direct intention? Having taken note of
all the facts of the case we may come to the conclusion that Derek would
not have considered his mission a failure had no-one been injured, that
he would have been relieved to note that his objective had been
accomplished without injury to others. If we do come to this conclusion
then I think that we are entitled to say that Derek did not directly
intend injury to others when he acted as he did, although he will

presumably be liable on the ground of some other mental state.®

A third feature of the first specles of direct intention is that it is
not necessary that the agent be certaln of success: it is sufficient
that he believes that his act may bring about the proscribed harm or
state of affairs. Thus so long as the agent bellieves he has some chance,

no matter how slight, of achieving the change in the world by his
exertion and he acts as he does with that belief,'® then he directly

intends that change. Fourth, the agent must have actually made some
physical exertion directed at a particular effect before one may include

him in any assessment of criminal responsibility. The first species of

the proposed model of direct intention thus excludes from criminal

liability mental exertions which fail to produce the corresponding

physical exertions although the mental exertion clearly amounts 1o

direct intention. For example suppose that D is behind V on the top of a
cliff and wills his arms to move in order to push V off the cliff but

for some physiological reason his muscles fail to respond to his mental

exertion. D certainly wills his bodily movement with the direct
intention that he cause V to fall from the cliff but he 1is not subject
to 1iability on the proposed species of direct intention since he has
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made no physical change in the world concerning that direct intention.
Thus the phrase 'he makes that exertion' relates to a physical act on
the part of the agent. A comment by Professor Villiams relating to this

fourth feature is worthy of note. He suggests that it would be a misuse

of language to assert that an agent who plans a crime has an intention
to commit that crime when he has, as yet, made no physical exertion

towards realisation of his plan.''

A fifth and crucial feature of this first species of the proposed
concept of direct intention is that, on the actual facts or on the facts
as he reads them to be,'=* the effec optemplated by the agent mu e &
OC ple effe C e eXe on _made by him. The proposed species of
direct intention thus bhas a temporal aspect: 1t does not include any
effect towards which the agent's immediate exertion 1is directed unless
that exertion is capable of bringing that effect about. An agent cannot

thus be said to have direct intention in relation to any contemplated

effect at any time before he brings himself to the point of an exertion

which he believes to be capable of bringing about that effect. Thus
where D makes a physical exertion which he believes to be capable of
producing effect x then, provided that his case otherwise fits into the
first species of direct intention, he directly intends x. But if, by

activity which cannot produce effect y, he brings about x as a

preliminary to y then the agent cannot be said to directly intend y
whilst making the exertion which produces x, although he does directly
intend x. If, however the exertion is itself capable of producing both
the preliminary effect x and the ultimate effect y then the agent

directly intends x and y. Thus where D, with the object of causing his
death, takes aim and fires at V through a closed window D will directly

intend the damage to the window (preliminary effect x) and the death of
V (effect y).

A hypothetical to 1illustrate the temporal aspect of direct intention

would be useful. Suppose that D plans a burglary at a local supermarket.
He breaks into the building but is arrested before he lays hands on any

of the stock. In this case D directly intends to enter as a trespasser

at the point of physical entry into the premises since that exertion ls,
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per se, capable of producing that consequence; but on the proposed
model, D does not directly intend to steal as he enters the building
since hls exertion (entering the building) is not itself capable of
bringing that consequence about. D does not thus have direct intention

in relation to theft.'=

The sixth and final feature of this first species of direct intention is

that it is not necessary that the agent desire the contemplated effect
almed at by him.'4

The Proposed Species of Direct Intention and the Current Law Model.

There have been numerous cases in our criminal law which have restricted

the concept of intention so that it equates with my model of direct

intention. In Qunliffe v Goodman,'® a civil case, Asquith LJ stated that
"an 'intention' to my mind, connotes a state of affairs which the

party ‘intending' ... does more than merely contemplate. It connotes

a state of affairs which, on the contrary, he decides, so far as in
him lies, to bring about, and which, in point of possibility, he has
a reasonable prospect of being able to bring about by his own act of

volition".

It should be pointed out that Asquith LJ was talking about 'intending’

and ‘contemplating' a future course of action so there is a temporal
dimension here which is not shared by the proposed species of direct
intention. Nonetheless I think that the dictum shows that the learned
Lord Justice views the concept of intention generally in terms of aiming

to bring about the proscribed harm.

In Steape'®* D made a broadcast for the Germans after he had Deen
physically assaulted and his family threatened with incarceration in a
concentration camp. D was charged with doing acts likely to assist the
enemy with the intent to assist the enemy contrary to the then current
Defence Regulations. His conviction was quashed on the ground of
misdirection by the judge to the Jjury. It was stated that the jury

should have been instructed that it was for the prosecution to prove
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that the accused had the specific Intent of assisting the enemy, and
that he should have been acquitted 1if they had any doubt about the
existence 0f such intent. It is submitted that the Court was restricting

the mens rea element o0f the particular offence to direct intention

concerning assistance.'”

In Mohan'® D was charged with attempting by wanton driving to cause
bodily harm to a policeman. The judge directed the jury that it was not
necessary to prove direct intent to cause bodily harm: that foresight
that his driving was likely to cause bodily harm, or recklessness in

relation to it 1s sufficient. The Court of Appeal quashed the conviction
on the ground that intention was an essential ingredient of the offence
of attempt. The court defined that concept as

"a decision to bring about, insofar as 1t lies within the accused's
power, the commission of an offence which it 1is alleged the accused
attempted to commit, no matter whether the accused desired that

consequence of his act or not".

In Sinnasamy Selvapayagam'® D remained in occupation of his home despite

a legal order to quit. He was convicted of remaining in occupation with
intent to annoy the owner contrary to the Ceylon Penal Code. The Privy
Council made the comment that knowledge by the defendant that the owner
would certainly be annoyed did not amount to intention to annoy him:
that the defendant's 'dominant intention' was to remain in his home. It
is submitted that the Privy Council had 1in mind direct intention

concerning the regulatory offence when talking of dominant intention. In

- \C y<© the House of

. —
f-

- i
- | aF |

1 -
- - i . . i L4 l ‘

Lords indicated that contraceptive advice given by a doctor to a female
patient under sixteen did not amount to aiding a principal to commit the
substantive offence of unlawful sexual intercourse since his advice
amounted to the protection of the minor. It seems that the oplnion here
is that foresight by the doctor that his counselling might encourage
sexual intercourse with his patient could not amount to an intention to

aid it - that intention requires an aiming at the proscribed harm.=’
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ade Assagciation<< Lord Atkin stated that where a

supplier puts a trader's name on a 'stop list' so that the business

would certainly be ruined it is an act done
"in lawful furtherance of business interests, and ... without any

express intent to injure the person whose name is published".

Lord Atkin thus restricted intention to direct intention as defined
above and was prepared to leave out of his account of criminal
responsibility for intentional activity any consequence which would
'certainly' follow upon that specifically intended by the agent.== QOther

cases with which the proposed species of direct intention complies

include Belfon,*“ and Morgamn.=*

Most if not all theorists would accept the first species of the proposed

model of direct intention.

The case studies above indicate that the courts, in some areas of

criminal law at 1least, are prepared to accept a concept of direct
intention which 1s restricted to what the agent is aiming to achieve by

his activity. Those case studies also inform us that for some offences

at least the proposed temporal restriction on direct 1intention 1is

recognised at law. For example in the offence of theft the offence
occurs when the agent actually takes hold of the property (the actus
reus) with the appropriate direct intention regarding that exertion,
i.e. with the intention of permanently depriving the owner of his

property. It thus seems that there is no room for any °'future' act in
the offence of theft.=®€ Also in murder the offender must have inflicted

or caused the fatal injury to his victim and at that time must have the
necessary direct intention, i.e. the intention to kill or cause grievous
bodily harm.2” However the temporal aspect of direct intention is not
recognised as a universal proposition since, in specific instances, the
law is prepared to count planned future activity as directly intended by
the agent and hold him liable therefor although his activity has not

reached the point of execution.
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In the offence of burglary*® for example a person is guilty of burglary
1f, 1inter alia, he enters any building or part of a building as a
trespasser with intent to commit any offence stated in s.9(2). It is
clear that Parliament is talking in terms of direct intention concerning
the agent's future activity after he has entered as a trespasser and
that the notion of direct intention does not bhave the temporal
restriction which is imposed by the proposed model of direct intention.
By s.25 of the Theft Act 1968 a person is gulilty of an offence 1f, when
not at his place of abode, he has with him any article for use In the
course of or 1n connection with any burglary, theft or cheat. The

precise mental state for this offence 1s not stated clearly but it is
suggested that the mens rea for the offence under s.25 is constituted by
knowledge by the agent that he has the article in his possession and a
direct intention to use it at a future point in time in connection with
a specified offence. In the offence of assault with intent to rob=® the
intention clearly relates to an effect of future activity 1in relation to
the physical assault itself. The same applies to the offence of assault
with intent to commit buggery.®¢ As Smith and Hogan point out®' the
offence will be commitEd where D assaults his victim intending to carry
him off and commit buggery some hours later.®= A further example 1is

attempts since there will be cases here for which the law ascribes

liability to the agent in respect of activity which cannot itself bring
about the consequence planned but is more than merely preparatory to

that offence.®® Thus where D, with a view to committing burglary,

damages the door of a house he is guilty of attempted burglary.=¢ His

'future' intention to steal is thus accepted as direct intention at

current law.

A final illustration is conspiracy. By s.1(1) of the Criminal Law Act
1977 it an offence for a person to agree with another person Or persons
that a course of conduct "shall be pursued which, 1f completed inp
accordance with their intentions®® ... will necessarily amount to or
involve the commission of any offence or offences by one or more of the
parties to the agreement". The words in italics clearly indicate that
the law treats as intended an effect of activity the physical causal

chain of which has not even begun at the point when the conspiracy 1is
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complete. The above examples o0f offences which admit as intention the
agent's plan concerning prospective activity betokens a lack of
consensus between the first species of the proposed concept of direct

intention and intention as it is understood at criminal law. Adoption of

the proposed model would thus require a significant restructuring of

those offences whose mens rea includes an intention pertaining to future

activity. Yet 1 think that direct intention should be restricted to

effects which, as the agent I;eads it, are capable of being produced by a
not o

particular exertion, and +%ha®* any prospective effect at which that

exertion 1s directed but cannot produce.=%

Any proposal which would require significant changes to the structure of
an existing concept of mens rea at current law requires justification.
The major ground upon which my submission rests concerns the issue of
conceptual clarity. In the cases the judges have given the concept of
intention varying and conflicting meanings so that it is not possible
to define that concept with precision. For example we have 'direct
intention'®” to signal the fact that the agent must aim to bring about a
particular proscribed change 1in the world; ‘'dominant intention'=®® to
restrict intention to the more immediate aim of the agent; 'actual
intent';®® 'specific intent'“® which, as Cross and Jones point out,?' 1s
capable of four interpretations; and 'basic intent',“* which seemingly
applies to any poaositive state concerning the proscribed change in the
world; 4= The courts have also talked in terms of 'express intent'<“ and

'‘already formed intent'.4® The courts have also been prepared 1o

consider foresight of a proscribed change in the world as intention in

varying degrees.#® Thus foresight of likelihood,“” probability,** high
probability,4® certainty®® and several other types of foresight of harm

have been designated as intention by the courts. Where the definition of

the offence requires an intention concerning a change 1n the world

temporarily beyond the preliminary activity carried out by the agent the

courts talk in terms of ‘further intention' or ‘ulterior intention’'.

The various definitions and meanings which the courts have given to the
concept of intention means that the notion lacks conceptual clarity and

cohesion with other concepts of mens rea. It is this lack of clarity



which has led to so much confusion as to the precise parameters of the
concept of intention as it relates to the various specific offences. It
ls this confusion which fuels the controversy concerning offences in
which the requisite mens rea is restricted to intention and thus renders
a preclise definition essential. But if we are to have a precise
definition of intention which might apply across the spectrum of
criminal offences (reserving lesser mental states which we wish to
atiribute to particular offences to some other designated concept of
mens rea’), then Iintention must necessarily be vested with minimum
content. That minimum content would mean a concept of intention which is
restricted in two ways, namely to effects (1) which the agent is aiming
to bring about and (i1) which are capable of being brought about by his
exertion. If we restrict the temporal aspect of intention in this way we
achieve a definition of intention which 1s generally acceptable in
relation to the total spectrum of criminal offences. Then if we wish to

punish an agent's attitude toward a risk of untoward harm or his
criminal objects which lie beyond his present activity (which will lead

to them) we may do so by way of ascribing a different mental state to
him. In this way we maintain a concept of intention which 1is
conceptually clear and which is not susceptible to wide interpretations

which generate so much confusion.

In order to accommodate my submission within the criminal law it would
be necessary to restructure the mental element 1in those criminal
offences which admit 1intention as to a prospective exertion and 1in
others to restructure the offences themselves. In the offence of
burglary, for example, we would need a concept to replace the expression
'with intention' in relation to the further intent®' with which D enters
as a trespasser, since, on my definition of intention, D cannot intend
one of the four ulterior offences until he has made an exertion which is
itself capable of producing one of them (simple entry as a trespasser 1s
not sufficient). I shall argue later®= that we may designate the mental

state pertaining to the prospective change in the world as 'purpose’ or

'objective'. We may thus charge D with entry as a trespasser for the
purpose of committing one of the four offences stated in s.9(2). Also we

may wish to define the s.9 offence so that D must directly intend to



enter as a trespasser. In relation to s. 25 of the Theft Act 196852 we
would need to redefine the mens rea concerning the prospective activity
of stealing or cheating.®* It is submitted that D, in such a case,
carries the item for the purpose of committing one of the designated
harms.** In relation to the offence of assault with intent to rob®¢ and
assault with intent to commit buggery®” we would need to redefine the
mens rea regarding the prospective forcible taking of property or
buggery respectively. I submit that we may charge D with assault for the

purpose of commitling robbery or for the purpose of committing buggery. ==

In respect of the inchoate offence of attempt we would need to redefine

the mens rea element concerning the actus reus towards which the agent
has done something which 1is more than merely preparatory. This issue
takes up nearly the whole of my discussion in Chapter 5% but it is
worth noting here that the first species of the proposed concept of
direct intention pushes the parameters of the offence of attempt to the
last act necessary in order to bring about the substantive offence since
D cannot intend the substantive offence until he has made an exertion
which, as he reads 1it, is capable of producing the actus reus. Finally
the mens rea concerning the prospective harm in the inchoate offence of
conspiracy would need redefinition. My view is that the defendants
should be charged with conspiracy for the purpose o0of committing the

substantive offence.*®=¢

A second point for consideration here is whether we are entitled to

include 1in ascriptioné of criminal responsibility both the preliminary
criminal offence brought about by the agent and the criminal objective

which is the reason why the preliminary criminal offence has been
brought about by him. An 1illustration will assist discussion here.
Suppose that Donald breaks into an armoury and takes o rifle. His plan
is to use the rifle to assassinate the king later that evening. Can we
charge Donald with burglary (the preliminary of fence) for the purpose of
assassination (the agent's objective)? One or two offences do allow us
to ascribe liability for the unattained objective where the preliminary
activity is itself criminal in nature.®' In at least one offence the law

attributes 1liability for an innocent exertion which is 1n fact a



preliminary towards a criminal objective. In the offence of burglary the
agent who has entered a building as a trespasser (an exertion which is
not criminal in nature) with a view to committing one of the four
offences stated in s.9(2) of the Theft Act 1968 is guilty even if he
does not succeed in bringing about his criminal objective. But the
criminal law has been slow to extend criminal responsibility in this way
and refuses to attribute liability in relation to an objective which is
remote from the preparatory activity. On current law Donald would be
gullty of burglary but would not be charged in connection with the

objective (assassination) which informs that otherwise preparatory

activity.

My view here is that, in assessing criminal activity, we are entitled to
consider the whole causal chain which leads to the agent's objective;
that we are entitled to pick out from the causal chain both past and
prospective links which constitute criminal offences, and ascribe
liability to the agent in respect of those offences. Donald should be
charged with burglary for the purpose of, assassination. More on this

later. &=

To summarise on the first species of the proposed concept of direct
intention. An agent directly intends an effect of his activity where he
(1) contemplates or believes that it may flow from his activity and (ii)
he acts as he does because of that belief. As the agent reads it the
exertion must be capable o0of bringing about the effect at which it 1is
directed. An agent cannot directly intend a prospective effect until his
activity has reached a stage at which (as he sees things) it is capable
of producing that effect. Desire for the effect is not a necessary

prerequisite for the purpose of ascriptions of criminal liability on the

basis of direct intention.

(1i) : 1Ler 8)s

I turn now to the second species of the proposed concept of direct
intention.®>® One may note from my summary above that the first species

of direct 1intention does not extend to foresight of the effect
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simpliciter but rather insists upon the agent's alming to bring the
effect about by his activity. Foresight of certainty is thus not
sufficient. However I think that foresight of certainty should figure as

a specles of intention since there is a moral distinction to be drawn

between the agent who anticipates an effect as a probable accompaniment
of his exertion aimed at some other effect (and who is thus reckless
concerning the effect) and the agent who foresees the untoward effect as
certain to flow from his exertion aimed at some other effect. That moral
distinction may be drawn by the inclusion of foresight of certainty in
the concept 0f direct intention. However it is submitted that there are
two distinct kinds of foresight of certainty, namely foresight of
‘conceptual' certainty and foresight of ‘'empirical' certainty. The
former concept constitutes the second species of direct intention and is
discussed belaow. The latter concept constitutes my proposed model of

concomitant intention which is discussed in detail in Chapter 3.

The second species of the proposed concept of direct intention takes the

following form.
An agent has direct intention concerning an untoward effect of his
activity where that effect is conceptually indivisible from the
effect at which his exertion is directed. The agent will generally
be liable for the untoward and indivisible effect whether or not he
actually alludes to 1it. In such a case, however he may avoid
liability where he can prave on the balance of probabilities that at
the time of his activity there existed some legally recognised
factor sufficient in the circumstances to prevent his perception of

the untoward and indivisible effect. Subject to this proviso an
agent will be liable for an attempt at both the effect aimed at by

him and the untoward and indivisible effect where he has brought his
activity to that point of the causal chain which brings him within

the actus reus of attempt.*=<

The substance of the proposed species of direct intention requires some

elucidation.
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1. Indivisible Effect.

Vhere, on the facts and in the circumstances of the agent's exertion,
an effect y is indivisible from the directly intended®s effect x, then y
ls 'conceptually related' to x and is thus conceptually certain to flow
from the agent's exertion should that be successful in bringing about x.
It 1s submitted that in such cases to directly intend x is to directly
intend y. Thus where the Heir Apparent shoots and kills his father then
the death of the king and the immediate installation of the prince in
accordance with anclent tradition are indivisible transactions and, on
my submission, the prince directly intends both the king's death and his
accession as king. A classic illustration is provided by Glanville
Villiam's amoral surgeon who cuts out his patient's heart in order to
experiment with it, not intending to kill his patient, but knowing that
he is killing bhim. In this case the patient's death must logically
follow upon the surgeon's activity: the removal of the heart and the
death of the patient are indivisible. On my submission the surgeon
directly intends his victim's death.®*€

There are several case studies which demonstrate that the current
criminal law treats as intended an untoward and indivisible effect of

the agent's activity aimed at something else.

In D.P.P. v Luft®” the House of Lords held that an intention to prevent
the election of one candidate necessarily involves an intention to
improve the chances o0f success of the remaining candidates though the
person so intending is indifferent which of them 1is successful. In
Hunterc® three men accidentally killed their young female victim in the
course of horseplay. In panic they hid the body under some stones. They

were found guilty of conspiracy to prevent the burial of a corpse. The

fact prevented burial then the offence is proved although prevention of

burial was not the object of the agreement. It is submitted that both

judgments were grounded on the fact that the iwo consequences in issue

were indistinct and in fact constituted the same transaction.
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In Hills v Ellis®® a by-stander, D, took hold of the arm of a police
officer in order to prevent him from making what D thought to be a

mistake in arresting the wrong man. D's aim was to prevent a mistake

being made but his act necessarily hindered the officer and he was found

guilty of obstructing him.”< Similarly in Lewis v Cox”' D's friend had

been arrested by the police and put into a van. D continued in his
efforts to open the door of the van in order to establish just where his
friend was to be taken. His intention was not to obstruct the police but
his activity necessarily brought about that effect. It is submitted that
both cases provide examples of my proposed second species of direct
intention. In Arrowsmith v Jenkins”~ D set up an impromtu meeting on the
highway thus causing an obstruction. She was convicted of wilfully
obstructing the highway although, on her submission, her intention was
to hold a meeting and not to obstruct the highway. It is submitted that
the defendant was rightly convicted. In the circumstances of the case
there is no distinction between the meeting and the abstruction of the
highway - they are of a plece and to intend one is surely to (directly)
intend the other. The same holds for the case of Hills and Ellis;” the
taking hold of the constable's arm and obstructing him in carrying out
his duty are one and the same thing, it thus matters not which was the
motivation behind the agent's activity; both were directly intended on

the proposed second species of direct intention.

Some theorists have alluded to untoward and indivisible effects although
using different terms. Duff writes
"suppose that I intend to decapitate Brown: can I say that his death

is a foreseen but not intended consequence of my action? Most

commentators agree that I cannot: that the connection between the
intended result and his death is too "close" to allow this
distinction ... The connection is rather logical.” "Brown is
decapitated but survives" does not specify any intelligible
possibility since it is part of the logic of "human beings” that

decapitation kills them".”"

From my explication of the notion one may note that conceptual certainty

involves an untoward bharm x which is indivisible from directly intended



harm y; that in such cases x = y, and that we are thus justified in
holding conceptually certain consequences as directly intended by the
agent. I think that most judges and commentators are prepared to include
the notion of °‘conceptual certainty' within the parameters of intention
generally. Lord Hailsham drew the 1limits of intention at ‘'wvirtual
certainty' in Hyam”* and may thus be counted as accepting conceptually
certain results as directly intended by the agent. As Glanville Villiams
would include cases of virtual certainty as intended he would clearly
accept conceptually certain consequences as directly intended.?”
Clarkson and Keating state that a consequence ought only to be regarded

as 1lntended when it is the aim or objective of the agent, or is foreseen

as certain’® to result.”’® It 1is clear from this statement that the
learned authors are prepared to count as intended conceptually certain

consequences, =°

However I should point out that whilst most, 1if not all, judges and

theorists include the concept of conceptual certainty as a species of

intention, they would also count empirically certain effects®' as
intended: they would not thus discriminate between the two proposed

species o0f ‘'certainty'. It also seems clear that they 1insist upon

foresight by the agent of both the effect aimed at by him and the effect

which is certain to flow from his exertion as a necessary prerequisite
to criminal liability. This represents the ideal typical construction of

subjectivism concerning the concept of intention.®=
2. Failure to Allude to an Untoward and Indivisible Effect.

Notwithstanding this general approach by the judges and theorists my

submission here is that a conceptually certain consequence o0f his
intended activity should be counted as directly intended by the agent
whether or not he actually contemplates that consequence at the time of
his activity. Thus where D embarks upon activity in order to prevent V
from winning an election he should be counted as directly intending to
assist the only other candidate to win even though the thought of his
aiding the other had not crossed his mind. This contention falls outside

the traditional subjectivist notion of intention which requires actual



contemplation of the untoward harm, but I think that the departure is
justified on the ground that the effect intended and the indivisible

second effect are of a plece and to intend one is to intend the other.
3. The Proposed Rebutting Provision.

The notion of conceptual certainty is subject to the proviso that the
defendant who brings about conceptually certain harm y by activity aimed
at x may be able to avoid liability for the occurrence of y (but not of
x 1f x constitutes a criminal offence) where he can prove to the

satlsfaction of the court or jury on the balance of probabilities that
there was present some legally recognised factor in sufficient degree in
the circumstances to prevent him from perceiving the occurrence of y. It
is envisaged that Parliament would stipulate the legally recognised
factors when creating this second species of the proposed species of
intention. I discuss this issue in some detail in Chapter 7.%% Generally

the legally recognised factor would be one of (i) lack of capacity or

(i1) misperception of a fact or circumstance concerning the conceptually

certain harmn.

Ve may illustrate (i) with a case study. In Elliot v C** D, a fourteen

year o0ld girl of low intelligence who had not slept for some twelve
hours and had had no food or drink during that time, entered a garden
shed, poured spirit onto a carpet and set a match to it. The shed was
destroyed. D was charged with arson to the shed, contrary to s.1(2) of
the Criminal Damage Act. D was acquitted by the magistrates but the
appeal by the prosecution was successful on the ground that D had been
reckless concerning the damage to the shed in accordance with the
criteria laid down by the House of Lords in Caldwell.®® But 1t 1is
submitted that the damage to the shed was a conceptually certain
accompaniment of her setting fire to the spirit (or the carpet,
whichever she had in mind at the time of her exertion) since damage toO
the shed was an indivisible effect of her soaking the carpet with spirit
and setting fire to it. On the proposed second species o0of direct
intention she is thus guilty of causing criminal damage with direct
intention. But she would be able to avoid liability if the court or jury
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were satisfied on the balance of probabilities that, given the
subjective factors present, she was wunable to appreciate the

conceptually certain effect of her exertion aimed at some other

effect.”®

Ve may illustrate (11) by means of a hypothetical. Suppose that D has
been advised that P 1s the only nomination in a forthcoming election.

Subsequently, unknown to D, a second nomination is put forward. D is
active in trying to prevent the election of P and does not allude to the
fact that he is, by that activity, improving the chances of the other
candidate to win the election. D's belief that P is the only candidate
prevents his perception that he is, by his activity, assisting the only

other candidate to win.
4. Conceptual Certainty and Attempts.

Vhere the agent has done something which is more than merely preparatory
to the commission of the substantive offence he is guilty of an attempt
at that offence.®” [t 1s submitted that on the second species of direct
intention the agent who brings about the actus reus of attempt at the
offence aimed at should also be liable for an attempt at the untoward

and indivisible effect of his activity. This contention flows naturally

from the nature of the proposed notion of conceptual certainty: the
agent who brings about effect x would be counted as directly intending

conceptually certain effect y since y is indivisible from the primary
y. It 1is

consequence x at which his activity 1is directed, 1i.e. X

because harm x and y are indivisible that to aim at x is to aim at y and

the agent should be counted as attempting y in cases in which he has
attempted but failed to bring about effect x by his activity. My
submissions here are, however subject to the proposed proviso. If D has
attempted to bring about x having failed to allude to the prospect of
indivisible effect y through either lack of capacity or misperception of

some fact or circumstance concerning y then he may not be said to be

attempting y.
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Ve may summarise the second species of the concept of direct intention
by way of noting its features. Note here that the features concerning
the first species of direct intention®® apply here also concerning the
effect x at which the agent's exertion is directed. The features are

(1) the agent must be aware or believe that his exertion may produce

effect x.%*°

(11> he must be aiming to bring x about by his exertion.®==®

(iii) that exertion must be physical in character.®°

(iv) 1t is not necessary that D is certain of success concerning x.*’

(v) effect y must be conceptually indivisible from effect x.==

(vi) It is not necessary that the agent contemplate effect y at the
time of his exertion aimed at x although he may avoid liability if

his failure to allude to y was caused by some factor which

prevented him from perceiving the indivisible effect of his

activity.®=
(vii) VWhere the agent brings about the actus reus of an attempt at x he

will be liable for an attempt at x and also an attempt at the
indivisible effect y subject to the proposed proviso in (vi).®4

Donald aims and shoots at the king with the intention of killing him but
the bullet misses its target and strikes and kills the Queen standing

close by. This case brings into focus the current legal concept of
transferred malice or transferred intention. It is suggested that the

latter term is, perhaps, more appropriate since many of the old offences

which admitted malice have been repealed,®® and today we talk generally

in terms of intention rather than malice.®€ I shall use the latter term

for the purpose of present discussion. The current law on transierred

intention is that where an agent aims at a particular harm to V. but in
fact causes that harm to V= then we may transfer the agent's intention
to the unintended actus reus and convict him of the appropriate
offence.®” Thus on current law an agent intends a consequence of his
activity which he does not aim at, and the risk of which he might not

even know about, where that consequence has been brought about by

activity aimed at a separate but identical consequence.
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An early case which illustrates the doctrine of transferred intention is
Gore.®* In that case the defendant, Agnes Gore, with the intention of
killing her husband, added ratsbane to a medicine which had been
prepared for her husband by an apothecary. Her husband became 111 and
returned the potion to the apothecary who tasted it and died of the
polson. Agnes was convicted of the murder of the apothecary since "the
law conjoins the murderous intention with the event which thence
ensued”. The doctrine thus combines the agent's mens rea (the intention
to kill in Gore) with the identical albeit untoward actus reus brought
about by the agent and holds bhim criminally responsible for the

unintended consequence as though he had brought about that consequence

with direct intention to do so.

In Latimer®® D swung his belt at V., &a male adversary. The belt struck
him lightly and re-bounded into the face of Vz, a female friend of V.. D
was charged with maliciously wounding the woman contrary to s.20 of the
Offences Against the Person Act 1861. D argued that an intention to

wound the particular person struck was a prerequisite for the statutory
offence. In the Court For Crown Cases Reserved Lord Coleridge C.J.

decided that malice against V. was sufficient to sustain a conviction

for wounding Vz.'©°

The doctrine can only apply, however, where the harm brought about by
the agent is the same as that which he tried to bring about by his
activity. In Pembliton'®' it was established that malice cannot be
transferred from one statutory offence to another. In that case D threw
a stone at an adversary but the missile missed the designated target and
damaged a window in a public house. He was convicted of malicious damage
to the window (a statutory offence) but his conviction was quashed on
appeal since his malice was directed at the well being of his
adversaries and not toward the safety of surrounding property. It 1is
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