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ABSTRACT

“The Position of the Refugee in International Law and the Work of the
United Nations High Camiissioner for Refugees®

SAJID QURESHT BA (Hons) Law, LL.M, M.I.L.E

The general scope of the study was to examine, analyse and expound the
International lLaw on refugees and its implementation through the United
Nations High Cammissioner for Refugees (UNHCR). The primary focus was on
international treatise and customary law concerned with refugees. A
critique of the law has been offered, based upon the analysis which may
be expected to uncover normative lacunae and deficliencies in
implementation. A critique has been developed further in the light of
carparative and historical perspectives on the present law and
constructive suggestions for reform have been formed. The basic
methodological stance offered was a legal/conceptual interpretation
relying on published sources, in 1line with contemporary juristic
standards.

An introductory chapter has been developed with reference to a note on
the sources of international law and an examination, a classification and
reflections upon the occasions of refugee flow. Information has been
gained fram the UNHCR and relevant embassies and high cammissions.

The second chapter cammences with a review of the legal situation in the
era before the United Nations. The study has investigated treaties and
municipal laws on aliens and the manner in which refugee influx
influenced their formulation and implementations. Primary sources were
studied, such as the League of Nations Treaty Series and early State
Practice.

Chapter Three has examined the main refugee instrument, the 1951
Convention relating to the Status of Refugees. A systematic
interpretation and analysis of each article has been undertaken.

The issues of refugees and human rights has been examined in Chapter
Four. Primary documentation was obtained fram the United Nat_ions and’the
Council of Europe as well as non-governmental organisations in the filed
of Human Rights.

Chapter Five has examined the 1967 Protocol relating to the Status of
Refugees and a special reference has been made to the Organisation of
African Unity (CAU) relating to refugees, including the divergence
between Policy and Practice in Africa.

An examination has been made on the gquestion of procedures on the
determination of refugee status and asylum in Chapter Six. A special
reference has been made to the United Kingdom practice in view of
personal experience. The principle of pon-refoulement has been examined
in Chapter Seven in light of the treatise and custamary standards,
including applications of this principle.

Chapter Eight has examined and investigated the concept of asylum. There
has appeared a need for standardisation for eligibility for asylum. This
section includes the published article "Opening the Floodgates?:
Eligibility for Asylum in the USA and the UK" in Number 2, Volume 17 of
the Anglo-American Law Review, 1988.

The work of the United Nations High Camissioner for Refugees has been
examined and investigated in Chapters Nine and Ten. The organisation
has been understood primarily through its founding documents and its
historical and current practice. The historical development, the statute
and the working of the organisation has also been examined. Substantial

. changes occurred within the organisation in 1986. Information has been

gained fram UNHCR archives and current reports which have been made
accessible.

Finally, general conclusions and recamendations have been drawn.
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CHAPTER ONE

Introduction



1.1

1.1.1

1.1.1.1

A NOTE ON THE USE OF SOURCES OF INTERNATIONAL LAW

Introduction

Treaties ,1 in general, are agreements between states which are
binding cbligations in international law. Basically, there are
two types of treaties: firstly, bilateral (that is, agreements
between the contracting parties), and, secondly, multilateral
(that is, agreements concluded by more than two contracting
states).2 In the absence of any overriding international
authority or rules of jus ns,3 international custamary law
does not limit in any way the contents of any particular
treaty. The parties are free to adopt whatever rule they wish

to govern their own conduct.

The Vienna Convention on Law of Treaties (Vienna Convention) 4

was aptly described by the Representative of Byelorussia Soviet

Socialist Republic (Kudryavtsev) as a “treaty on treaties".®

McNair, Law of Treaties, Clarendon Press, Oxford, 1961; Elias,
The Modern Law of Treaties, Sijthoff & Leider, New York, 1974;
and, Sinclair, The Vienna Convention on law of Treaties,
Manchester University Press, 1973.

Terms such as 'trilateral’ and ‘quadrilateral’ have used to
describe treaties to which there are 3 or 4 contracting

parties.

See section on the concept of jus cogens.

Misc.19 (1971), Gmd 4818; 63 AJIL 875 (1969).

UN Doc A/Conf.39/11, Add 1, 22nd meeting, para 44.



For the purposes of this study, a “"treaty” in an international
agreement is set out in article 2(1) of the Vienna Convention

as ans-

"... international agreement concluded between States
in written form and governed by international law,
whether embodied in a single instrument or in two or
more related instruments and whatever its particular
designation ..."

The provisions of the Vienna Convention (now in force) ,5 apply
only to treaties made after its inception.” But treaties are
bases for most works in international law and often resemble
contracts in municipal law and the legal system. The important

issue is that most of the provisions in the Vienna Convention

attempt to codify customary law relating to treaties.

One writer has insisted that if a state makes treaties
undertaking certain obligations towards each other, then these
treaties can be cited as an authority for the existence of
these obligations in custamary law;8 however, some cases have
not supported his view.? State practice, in order to give rise

to customary law, must be accampanied by opinio juris

From 27th January 1980.
Article 4.

Professor D’amato, The Concept of International Ilaw, Ch.5,
1971,

See The Iotus Case, PCIJ, Series A, No.10, p.27; The State

{Duggan) v Tapley, ILR 18 (1951), pp.336,338-9.




1.1.1.2

(Statements by representatives of states).l0

Statements in a treaty or in the travaux préparatoires about
custamary law

Evidence of opinio-juris may be taken if statements about
custamary law in the text of a treaty or in the travaux
préparatoires or preparatory documents.ll Such statements in
travaux grg@' atoires indicate that some or all of the
provision of the treaty codify existing customary law, but when
a treaty applies a rule to the facts of a particular case,
there may be statements in the treaty or in travaux
préparatoires that the rule in question is custamary law.
Treaties codifying custamary law have frequently been cited as
authority for custamary law in judge:hents and state practice.12
So when a ‘treaty or its travaux préparatoires contain
statements that part or all of the treaty declaratory of
customary law, it is not enough to show 'tt'lat the state making
these statements knew them to be untrue. However, if other
states do not challenge these statementé, they can create a new
rule of custamary law. It may be permissible to point to
statements in a treaty ‘or in its travaux préparatoires that

part or all of thé treaty is not declaratory of customary law.

10

11

12

For a more precise definition of inio juris, see later
section on custamary intermational law.

May consist of state practice and evidence of opinio juris,
even if the treaty never came into force.

See Barcelona Traction case, ICJ Report, 1970, pp.3,303-304.



The preparatory work or the travaux préparatoires is
deliberately not defined in the Vienna Convention and the IIC

felt that this might lead to the possible exclusion of relevant
evidence.l3 1In the opinion on Admission of a State to the UN,

the Court said that:

"+o. it considers that the text is sufficiently
clear; consequently it does not feel that it should
deviate from the consistent practice of the PCIJ,
according to which there is no occasion to resort to
preparatory work if the text, of a convention is
sufficiently clear in itself."

But the ICJ has referred to the travaux préparatoires on a
number of occasions for the purpose of confirming its
"ordinary" meaning of the text. In interpretation of the
Convention of 1919 concerning the employment of women during

the night, the Court stated:

"The preparatory work thus confirms the conclusion

reached on a study of the text of the convention . ‘ie

The IIC decided that interpretation of including preparatory

‘work is acceptable and permissible for the purpose of

"confirming the meaning results, if the meaning, when

interpreted:

13
14

15

YBIIC, 1966, II, p.223.
ICJ Report, 1948, p.63.
PCIJ, 1932, Series A/B, No.50, p.380.



"l. leaves the meaning ambiguous or obscure;

2. leads to a result which is manifestly absurd or
unreasonable.* 16

One of the major opponents to the trava réparatoires or the
preparatory documents was the Representative of the UK
(Sinclair) who stated quite forcibly:

"... that the recourse to preparatory work of a
treaty as a guide to interpretation should always be
undertaken with caution ... preparatory work was
almost invariably confusing, unequal and partial:
confusing because it cammonly consisted of the
summary records of statements made during the process
of registration, and early statements on the position
of delegations might express the intention of the
delegation at that stage, but bears no relation to
the ultimate text of the treaty; unequal because not
all delegates spoke on any particular issue; and
partial because it excluded the informal meetings
between heads of delegations at which final
camprises were reached and which were often the most
significant feature of any negotiation. if
preparatory work was to be placed on an equal footing
with the text of the treaty itself, there would be no
end to debate at international conferences.* 17 (my

emphasis)
1.1.1.3 Statements subsequent to thé treaty

Statements made by States indicating that the rules of
custamary law are the same as the rules laid down in a treaty,

can be made in the text of the treaty or in its fravaux

16  yBIIC, 1966, II, para 18, p.223. See also Articles 31 and 32
of the Vienna Convention on the Law of Treaties 1969.

17 UN Doc A/Conf. 39/11, 33rd meeting, para 8.



1.1.1.4

préparatoires.l® They can be made even after concluding a
treaty.19 But in general terms, a treaty and customary law is

essential. Article 38 of the Vienna Convention states:

"Nothing in Articles 34 or 37 precludes a rule set
forth in a treaty fram the beginning binding upon a
third state as a customary rule of international law,
recognised as such."

This rule is known by the maxim "pacta tertiis nec nocent nec

prosunt*, which reflects custamary international law.  The
words "recognised as such" indicate that the consent of states
was required for the creation of international customary law.
The words added were in order to emphasise that rules laid down

in treaties could not transmute themselves autamatically into

customary law.

Same kinds of Treaty rules likely to be accepted as_ custamary
rules

1. Treaty rules which add precision to custamary law, for
instance, treaty provisions fixing river boundaries. The
difference between this treaty and other treaties is only

of degree and emphasis or viewpoint.

2. Treaty rules are accepted as custom rule if there is

uncertainty as to the content of pre-existing customary

18

19

See Akehurst, “"Custam as a Source of International Law", BYIL,
HJVII' 1974—5’ p-49.

View supporting this is the North Sea Continental Shelf case,
ICJ Reports, 1969, pp.3,41-2.




~ law. Many judicial officers and judges have little
experience in handling sources of international law. They
do not have the patience or time to sift through a mass of
evidence, sametimes conflicting, of customary law, and
because of these issues, they usually apply documents
which are easily accessible and succinct.20 The rules
contained in these documents may not be custamary law at
the outset but they became a part of customary law by
subsequent application.?2l However, subsequent
application, which is absolute for these rules to became

customary law, may not occur.22

3. Treaty rules will be accepted as rules of custamary law if
many States are dissatisfied with the pre-existing
customary law. If States are dissatisfied on a particular
issue, they may then publicise a statement which could
trigger of a reaction formulating a new practice, thus
developing a new custamary rule. But that statement is
only a statement of lex ferenda, and it cannot, per se,
create a new custamary mle: It is the practice inspired

by the opinio juris which creates the rule,?3

20

21
22

23

Such as the Multilateral Treaty, General Assembly Resolutions,
Resolutions of Unofficial Bodies, for instance the Institut de
Droit Internationale.

If it is accompanied by opinio juris.

See Akehurst, op.cit., p.50, for an example of such an
instance.

See Law of. the Sea Convention (UNCLOS III).



1.1.1.5

Treaty Interpretation

Treaty interpretation is contained in Articles 31, 32 and 33,
respectively, of the Vienna Convention. There are three rules
which must be mentioned regarding the interpretation of

treaties:

1. The text of the treaty as to ﬁhe authentic expression
~of the inf.ention of the partles

2. The intention of the parties as a subjective elemént
distinct from the text; and,

3. The declared or appafent object and purpose of the

treaty.

These rules were agreed upon, in general, by the majority of
states at the Vienna Conference on the Law of Treaties in 1968.

The Representative of Finland (Totterman) stated that:

"... weight to be given to the text, to the intention
of the parties as distinct from the text and to the
object and purposes of the treaty ..." 24

(a) Intention & Text |

Same representatives at the Vienna Conference believed that the
intention of the parties was the foundation for interpretation
of treaties and that the bést way of asserting intention was
primarily to examine the Text in which they had determined to

express and record their agreement.22 The Italian

24
25

UN Doc A/Conf. 39/11, 33rd meeting, para 46.

Ibid., 32nd meeting, para 47.



10

Representative (Maserca) believed that to grasp the meaning of
a treaty and measure its scope was to grasp the intention of
the parties and accordingly to measure their scope. It was the
text of the treaty which disclosed the intention of the

parties. He stated:

"... it 1is the meaning and not the letter which
should be taken into consideration ..."

The Italian Representative also stated that the preparatory
work and the circumstances in which the treaty had been
concluded should not be regarded as a subsidiary means of
intea:pretation.z7 The Representative of France (de Bresson)
expressed that the intention of the parties was the foundation
for the interpretation of the treaties and he stated that the

best way of asserting intention was:

"... primarily to examine the Text in which they had
determined to express and record their agreement . 'ig

In agreement with the French and Italian Representatives, the
Polish Delegate (Nahlik) stated that the intention of the
parties was to be gathered from the text of the treaty and:

"That seemed to be a question of cammon-sense. There
‘was no proof more direct and more authentic of the

26
27
28

Ibid., 32nd meeting, para 58.
Ibid.
Ibid.



1"

intentions of parties than the text they drew up
together to embody intentions." 29

However, the representative of Tt;rkey (Miras) believed that the
rules of interpretation must be based on the principle of good
faith (nearly all the representatives agreed on this point) and
that:

"... the text of the treaty had to be regarded as the
final expression of the intention of the parties, the
text :liaging read in the ordinary meaning of the word

However, if the text of the treaty was ambiguous or obscure,

then resort must be made to the preparatory work.31
The Representative of Liberia (Broderick) stated that:

"... the text was the most authentic expression of

that intention and should be given priority ... only
when the text failed to indicate the_intention should

resort be had to extrinsic matter."

The intezpfetatibn of a treaty is essentially a mental process

of attempting to establish the intention of the parties to the

treaty as expression in words. There was no absolute

29 1bid. para 20.

30 Ibid., 33rd meeting, para 51.

31  wWaldock, Special Adviser, stated that "... preparatory work
played little part so long as there was no problem, but ... if
difficulties arise then recourse had to be made to preparatory
work". Ibid., 33rd meeting, para 33.

32 Ibid., 33rd meeting, para‘33.
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interpretation and there might even be conflicting
interpretation. Consequently, interpretation could not obey
set rules. If a treaty contained one or more rules as to its
interpretation, these rules themselves would need to be
interpreted, but at that point no rules of interpretation would
be available. Even if a treaty provided rules for the
interpretation of clauses regarding interpretation, these
provisions would require to be interpreted by means not

contained in a treaty - a Catch 22 situation.

(b) The heading "General Rule of Interpretation*®

Articles 31 and 32 of the Vienna Convention are under the
heading of “"General Rule of Interpretation*. This is entitled
as a singqular "General Rule" and not a plural “General Rules"
because the process of interpretation is a Unity and because
the provisions of the article form a single, closely integrated

rule.

Finally, same gquidelines are given below on the principles and
maxims 33 [which justify their inclusion in a codification of

the law of treaties]:

-1, Particular arrangement of words and sentences.
2. Their relation to each other and to other parts
of the document.
3. General nature and subject matter of the
document.

McNair, op.cit., pp.364-66.
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4. The circumstances in which it was drawn up.

When the occasion for their application (quidelines) may appear
to exist, their application will not be autamatic but will
depend upon the interpreter. In other words, recourse to many

of these principles is discretionary rather than obligatory.
CUSTOMARY INTERNATIONAL LAW

Article 38 of the statute of the International Court of Justice

(ICJ) in paragraph 1 (b) states:

"international custom, as evidence of a general
practice accepted as law."

As in the application of treaties, the ICJ will apply the
provisions in the above paragraph to any dispute submitted
before it. There have been criticisms about the above
paragraph but such criticisms and discussions are got in the
scope of this thesis. However, a distinct point should be made
at this stage. There seems to be dismay concerning the
drafting of this paragraph and Professor Greig claims that this
paragraph has been misdrafted.34 It is the practice which is
evidence of international custom accepted by law, but it is
still the custom which has to be applied and a custom which is

evidenced by, as much as evidence of, the practice of States.

34

Professor D W Greig, “The Protection of Refugees and Customary
International Law", AYIL, 8, 1983, pp.108-141 at p.110.
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For States to recognise and accept a rule of custamary law, the

ruling in the case of North Sea Continental Shelf 35 in the
ICJ, should be observed and used as guidelines.

In the first instance, a consistency of state of practice or

settled practice, the ICJ stated:

"Not ggly must the acts amount to a settled practice

Also mentioned was the other crucial instance of *opinio juris

sive necessitatis". The ICJ stated:

"... but they (acts) must also be such, or be carried
out in such a way, as to be evidence of a rule of law
requiring it. The need for such belief, that is, the
existence of a subjective element, is implicit in the

very notion of the opinio juris sive necessitatis.
The States concerned must therefore feel that they

are confirming to what amounts to a legal obligation.
The frequency, or even habitual character of the
acts, is not in itself enough. There are many
international acts, for example in the field of
ceremonial and protocol, which are performed almost
invariably but which are motivated only by
considerations of courtesy, convenience or tradition
and not by any sense of legal duty."

In effect, the ICJ briefly stipulated two basic conditions for

fulfilment in order to form a rﬁle of custamary international
law. These conditions are settled practice and opinio juris

35

36
37

Federal R lic of Germany v Denmark; Federal Republic of

Germany v The Netherlands, ICJ Reports, 1969. See also Nelson, .
MR, 52, 1972.

North Sea Continental Shelf case, op.cit., p.44.
Ibid.
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(the psychological element of acceptance of the practice as

law).

In order to fulfil these two conditions, one must ask whether a
particular item 38 has been used as a consistent or settled
practice by the States and whether a belief by those abserving
the practice is mandatory. As indeed, the ICJ stated, the
frequency or even habitual character of the act of observing
and respecting a particular rule is not itself enough.39 The
States in question must feel that they are conforming with a
rule as a legal obligation and not merely traditions, courtesy

or image.

The formulation of customary law is not an easy matter to
decide involving legal obligations, camplex psychological and
sociological processes. The first factor of customary law,
which is termed as its OORPUS, constitutes a usage or a
continuous repetition of the same kind of act in custamary
international law; state practice is required, representing a
quantitative factor of customary law. In other words, the

nunber of States which implement and observe the rule, per se.

The second factor, termed its ANIMUS, constitutes opinio juris

sive necessitatis by which a simple usage can be transformed
into a custom with binding power. It represents a qualitative

factor of international law. As stated earlier, to decide

38
39

For instance, the principle of non-refoulement.
North Sea Continental Shelf Case, op.cit., p.44.
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whether these two factors (in the fommative process of a
customary law) exists or not, remains a camplex question and an
issue. The repetition, the number of examples of state
practice, the duration of time, required for the generation of
custamary law cannot be mathematically or uniformly decided.
Each fact requires to be evaluated (relatively) according to
the different circumstances and occasions. This situation is
unlike other branches of law. It cannot be denied that the

question of repetition is a matter of quantity.

What is important is not the number of ratifications or
accessions to a particular convention or state practice,4° but
the meaning which they would imply in a particular
circumstance. One cannot evaluate the ratification of the.1951
Convention by a “refugee" influenced State or the State
practice represented by its concluding an agreement on the
basis of a particular rule or principle as having same
importance as similar acts and legal obligations in a country

where there never has been a refugee problem.t‘l1

As far as the qualitative factor is concerned, that is opinio
juris, it is extremely difficult to gain evidence of its
existence in concrete cases. This factor relating to intermal
'motivation’ and of a ’‘psychological’ nature cannot be

ascertained very easily, especially when legislative-making

40

41

Examples of subsequent State practice can indicate whether a
particular rule is observed.

For instance, Kuwait, where mmbers of refugees have never been
noted, acknowledged or highlighted.
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bodies and the executive organs of the government participate.
In the internal processes of decision-making in respect of
ratification or other State acts. On numerous occasions there
have been divergences between the two internal organs. There
does not seem to be a way other than to ascertain the existence
of opinio juris from the fact of the external existence of a
certain custom and its necessity felt in the international
commnity, rather than to seek evidence as to the subjective
motive for each example of State practice, which is difficult

to achieve,

The attitude which one takes vis-a-vis custamary international
law has been influenced by one’s view on international law or
legal epistemology. There are two schools of thought: firstly,
those who .belong to the school of positivism and voluntarism
who seek an explanation in the binding power of international
law in the sovereign will of the states and consequently their
attitude in recognising the evidence of custamary law is
conservative and formalistic. ‘And sécondly, those who advocate
the objective existence of law, apart from the will of the
States, and are inclined to take a more liberal and elastic
attitude in recognising the formation of a customary law
attributing more importance to the evaluation of the content of

law than to the process of its formation.

State Practice

The International ICJ Court of Justice in the North Sea
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Continental Shelf ‘Case stated that by the term "usage", the
Court interpreted this to mean a usage found in practice of
States.42 oOn this point, the International law Cammission
included a‘' non-exhaustive list of the constituents of state
practice 43 and it was hoped by the ILC that this would be used

in future as guidelines on any subject.

One of the gquidelines contains a reference to national
legislation or municiéal laws of the Member States. These laws
or regulations have to be treated with caution. A State which
merely states legislation does not necessarily imply that its
intuition will be to assist the person in question. It could
simply be camplying with the provision of the treaty to which
it is a member. The municipal laws are sametimes left in a
vague and ambiquous condition to which there are many loopholes

which govermments favour.

42
43

North Sea Continental Shelf Case, op.cit., p.44.

Yearbook International Law Commission II, 1950, pp.368-372.
The list contains: A: Texts of International Instruments; B:
Decisions of International Courts; C: Decisions of National
Courts; D: National legislation; E: Diplomatic Correspondences;
F: Opinion of National Legal Advisers; G: Practice of
International Organisations.

Cf. Brownlie, Principles of Public International Law, 2nd Ed.,
Clarendon Press, Oxford, 1973, p.5. He states that the list

should contain: policy statements; press releases; official
manuals on legal questions; executive decisions and practices;
orders to naval forces; comments by governments on drafts
produced by the International Law Cammission, state
legislation, international judicial decisions, recitals in
treaties and other international instruments; a resolution
relating to legal questions in the UNGA, practice of
international organs and pattern of treaties in the same form.
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CONCEPT OF 'JUS COGENS'

The concept of jus_cogens 44 js situated in Articles 53 and 64
of the Vienna Convention on Law of Treaties 1969 43 (now in

force). Article 53 states:

"A treaty is void if, at the time of its conclusion,
it conflicts with a peremptory norm of general
international law. For the purposes of the present
Convention, a peremptory norm of general
international law is a norm accepted and recognised
by the international cammnity of states as a whole
as a norm fram which no derogation is permitted and
which can be modified only by a subsequent norm of
general international law having the same character."

Article 64 states:

"If a new peremptory norm of general international
law emerges, any existing treaty which is in conflict
with that norm becames void and terminates."

The concept of jus cogens is not new, although it has only

recently been incorporated and developed in international law

44

45

See Christor L. Rozakis, The Concept of Jus Cogens in tl}e Law
of Treaties, North-Holland, New York, 1976; Jerzy Cztucki, Jus

Cogens _and the Vienna Convention on the law of Treaties,

Springer-Verlag-Wien, New York, 1974. And for an alternative
view, see Anthony Carty, The Decay of International ILaw,
Manchester University Press, Manchester, 1986, pp.1,59-60,96-
97,109-110.

Misc 19 1971, Qmnd 4818; 63 AJIL 875, 1969. The Convention was
adopted by a vote of 79:1 (France) with 19 abstentions. France
objected to the provisions of jus cogens. Abstention, in
general, were made by the Soviet Bloc, purely because they felt
that all states should have been given the opportunity to
participate in the Conference (Vienna). China, East Germany,
North Korea and North Vietnam were not invited to the Vienna
Conference. -

e e nn e——————
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and practice. The concept of jus cogens originated in the
Raman era where it was used incognito.40 Traces of the concept
of jus cogens can be found during Elizabethan times 47 in the
English legal system. The concept of jus_cogens was eventually
formalised in 1953.48  However, the concept of Jjus_cogens
features very little in relation to the refugee in

international law,

The 3rd Source of International Iaw: "General Principles of Law

R ised by Civilised Nations®

Dr Akehurst stalwartly states that jus_cogens can be derived

fram custom and possible treaty but not “probability* fram
other sources.49 The third source was aptly forwarded by the

US delegate and Representative at the Vienna Conference®® that

46

47

48

49-

50

Jus cogens can be found in Jus Privatum and Jus Publicum,
especially relating to laws of public order and good morals
which affected the relationships of Raman subjects. Papinlan
stated that to allow the shameless dishonesty and gross
immorality, without justice, would harm the State. He further
stated: "jus publicum privatorium arbitrio mutari non porest”
(Dig II, 14,38) which is repeated several times in Digests
(D.11,14,7,7; D.38,1,42; D.XI,7,20; D.XXVII,S8,1,9;
D.h.17,14,1). Gaius claimed that this rule had been borrawed
from the laws of Solon: "Sed haec lex videtor ex lege solonis
tralata esse ..." (D.47,22,4). In Roman times there were same
agreements which the State refused to enforce because they
conflicted with the principles of good morals and public order,
for example, unfair marriage contracts.

Decisions were recorded which established the nullity of
contracts injurious or detrimental to the "public good":
Collins v Blantern (1767) 2 Wils 341; or “contra bonas mores":

Girardy v Richardson (1793) 1 Esp 13, per Lord Kenyon.

Hersch Lauterpacht became the first international jurist, as a
Special Rapporteur in Yearbook ILC, II, 1953, pp.90-163 at
p.154.

Akehurst, A Modern Introduction to International law, George
Allen & Unwin, 1984, p.41.

Conference, op.cit., para 39 (Sweeney).
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the identification: of the nomms of Jjus cogens must be
recognised in common by national and regional systems of the
world. The rule was based on the “rule of international law"
and it was only jus cogens if it was "universal" in character
and was subsequently endorsed by the international cammnity as
a whole. The term "coammnity" was not intended to contrast
with “internmational society". The term "community" per se was
employed to be equivaient to the subjects of international law.
The US proposal was heavily defeated, 51 purely because States
criticised that the formula appeared to eliminate the national

over the international legal systems.>2

The Representati\; of Cuba (Alvares Tabio) stated that the US
proposal would allow a State (by invoking its damestic
legislation) to thwart any peremptory rules of international
law,3 he further stated:

“The essential difference between jus cogens rulgs
and other rules of international law lay not_in their
sources but in their contents and effects."

Likewise, the Representative of Trinidad and Tobago (Baden-

Semper) stated: °

51

52
53
54

See UN Doc A/Conf.39/C.1/L.302 and Corr.l, 57th meeting.
Voting - 57:24 with 7 abstentions.

Ibid., para 39. See also Akehurst, op.cit., p.34.
Conference, op.cit., para 52.
UN Doc A/Conf.39/11, 52nd meeting, para 36.
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"As to general principles of law recognised in common
by the national and regional legal systems, his
delegation considered not only that was a most
unlikely source of rules of jus cogens but that it
would be dangerous to rely on analogies_ _with
municipal law in a matter of such importance."

The Soviet Union simply did not accept this principle as a
source of law,%® so therefore the use is practically very
limited. - In effect, the concept of jus cogens cannot be
derived fram this third source.

Final Remarks

The UN Charter certainly stipulates the protection of human
rights in creating legal rights amd duties. McKean states

that:

"... protection of human rights can be considered to
possess a jus cogens character ..."

Protection of human rights, namely to prevent violation of
human rights, such as torture, slavery, discrimination,
genocide, are to be considered to belong to the concept of jus

cogens. Denial of the basic human rights can be referred to as

55
56

57

UN Doc A/Conf.39/11/Add.1, 56th meeting, para 64.

Ibid, para 32. See Osakwe, Contemporary Soviet Doctrine on the
Sources of General International Law, Proceedings ASIL, 1979,

pP.310. Also, Tunkin’s Theory of Intermational Law.
Warwick Mckean, Equality and Discrimination Under International

Law, Clarendon Press, Oxford, 1984, p.28l. Judge Tanaka in the
South West Africa Case (ICJ Rep 1966) stated that "protection
of human rights may be considered to belong to the jus cogens",
pP.298.
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violation of jus ns, which include principles of equality
and non-discrimination.9® The evidence of jus cogens must be
assessed and calculated while the concept, per se, is acquiring

international prominence.>?

UN_ RESOLUTIONS

The United Nations Charter is a prominent legal document which
makes clear at its outset the internmational commnity’s basic
commitment to equality. Its preamble stipulates a

reaffirmation of faith in:

*... fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men
and wamen and of nations large and small ..."

Among the purposes of the United Nations are the maintenance of
"international peace and security",5° to develop friendly
relations among nations based on respect for the principle of
equal rights and self-determination of peoples and to
strengthen universal peace,®! and "promoting and encouraging
respect for human rights and fundamental freedoms for all

without distinction as to race, sex, language or religion";62

58
59

60
61
62

In other words, "fundamental human right".

Dr Akehurst states that jus cogens have been recognised and
accepted by rules which have been accepted and recognised by
the international community as a whole. At present, he states
that “very few rules pass this test" and that only
“aggression" satisfies the test. See op.cit., p.4l.

United Nations Charter, Article 1(1).

Ibid., Article 1(2).

Ibid., Article 1(3).
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Article 8 of the UN Charter states that the UN "shall place no
restriction on the eligibility of men and women to participate
in any capacity and under conditions of equality in its
principal and subsidiary organs*.

Among the powers of the General Assembly are to initiate
studies and make recommendations for the purpose of "promoting
international co-operation in the political field and
encouraging development in international law and its
codification",63 and “assisting in the realisation of human
rights and fundamental freedams for all without distinction as

to race, sex, language or religion” .64

Article 55 is the key article because it stipulates that the
United Nations shall promote “higher standards of living, full
employment, and conditions of econamic and social progress and
develoi:nent,ss with "universal respect for, and cbservance of
human rights and freedams for all without distinction as to
race, sex, language or religion“.66 As treaty provisions
applicable to the Organisation and its Members, these
prescriptions are of paramount importance and respect.
Although Article 55 is perhaps ‘oblique’, especially in use of
the term that the UN “shall pramote®, Article 56 is very

strong, stipulating:

63
64
65
66

Ibid., Article 13(1)(a).
Ibid., Article 13(1)(b).
Ibid., Article 55(1)(a).
Ibid., Article 55(1)(c).
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“All Members pledge themselves to take joint and
separate action in co-operation with the Organisation
for the achievement of the purposes set forth in
Article 55."

The Econamic and Social Council (ECOSOC) may initiate studies
and reports with respect to international economic, social,
cultural, educational, health and related matters, and may make
recammendations with respect to any such matters to the General
Assenbly to the Members of the United Nations and to the
specialised agencies concerned.57 ECOSOC may also make
recammendations for the purposes of pramoting respect for, and
observance of, human rights and fundamental freedams for
all.68 Furthermore, the basic objectives of the international
trusteeship system including assuring "equal treatment for all
Members of the United Nations and their nationals, and also
equal treatment for the latter in the administration of
justice".69  In connection with refugees and asylum-seekers,
this provision,'70 and the feelings underlying it, have been
the basis of a great deal of international expression and

activity.

After World War II, in San Francisco, the founders of the

United Nations rejected all attempts to grant the General

67
68
69
70

Ibid., Article 62(1).
Ibid., Article 62(2).
Ibid., Article 76(d).
Ibid.
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Assembly’l ‘the power to create international law per se
through its powers’? and functions. States are rather
sceptical about recognising UN resolutions and recommendations
as sources of international law under Article 38 of the statute
of ICJ, especially where application of Article 38, paragraph
I(b) is concerned. Fram a general study of many hundreds of
resolutions adopted by the General Assembly, one can observe
that they have never been granted a status of binding principle
of international legal provisions. However, although same
resolutions do have legal effects, they are held to be merely
recamnendatory. = Non-recommendatory and legal resolution can be
sterectyped into five basic sections, in addition to those
which deal with the infrastructure of the General Assembly and

the United Nations:

71

72

The General Assembly is conceived as an organ which consists of
all members of the UN; each member has one vote. Decisions on
important questions are taken by a 2/3rd vote; on other matters
a majority is sufficient. It has a wide range of functions
which may be conveniently grouped under the following 6
headings: Discussions and Recommendation, Supervision, Control
of Finances, Election, Admission of New Members, and Invitation
of Proposals for the Charter Reviewed and Amended.

The power of the General Assembly is very broad. In fact, by
the terms of Art.10 of the Charter, it extends to “any
questions or any matters within the scope of the present
Charter or relating to the powers and functions of any organs
provided for in the present Charter". The Charter imposes two
important limitations, however, on this power. Firstly, the
Assembly must refer to the Security Council any question on
which action is necessarily understood to mean enforcement
action; in any case, before making a recommendation. And,
secondly, the General Assembly must refrain from making any
recamendation on any dispute or situation to which the
Security Council is engaged in exercising its functions under
the Charter. See S R Gibbons, The Ieaque of Nations and UNO,
Longman, London, 1970. See also Stephen M Schwebel, 'The
Effects of Resolution of UN General Assembly on Custamary
International Law’, PASIL, 1979, pp.301-309.



(a) Certain resolutions on international peace and
security have a binding effect’3 but from a
legal point, jurists have considered this as
contrary to the Charter. However, it led to a
modification of the law because of political
necessity and constituted the General Assembly
interpretation of its legal capacity to act in

the future.

(b) Certain resolutions express and register
agreement among members of the General Assembly.
These resolutions have been called *multilateral

execution agreements". 74

(c) Some resolutions, although they do not create
international law per se, can either express
general principles of law or confirm the
existence of customary internatiomal law. The
former constitutes a source of international law

under Article 38 of the statute of the ICJ.7

(d) Certain resolutions derive their binding force

73
74

75

For instance, Res.377(V), the Uni{:ing for Peace Resolution.

For. instance, Res.1962 (XVIII), the Declaration of Legal
Principles Governing the Activities of States in the
Explanation of Use of Outer Space (binding non-recammendatory
resolution).

For instance in Res.95(I), the General Assembly confirmed,
without reservation, the Nuremburg Principles on War Crimes.
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from instruments other than the Charter.’6

(e) Same resolutions establish the existence of

facts and concrete legal situations.?’

It is debateable, especially among the Western Jurists, whether
adoption of certain resolutions merely reveal the emergence of
rules of custamary international law, provided of course that
the major States or groups of States do not reserve or reject
the proposed resolution. The General Assembly does exercise in
this way certéin quasi- or pseudo-legislative function.
Supporters of this view have maintained that the world
political system does not have any legislative machinery of
either an "ad hoc" or *“permanent" character or magnitude
suitable for legislating in world politics, in the same way
that damestic legislation in internal politics allows a
majority to adopt measures that would be binding on an outvoted

or/and dissenting minority. 8

76

77

78

For instance, Res.289 (iv) on the question of Italian Colonies
(Libya, Samalia and Eritrea) which derived its binding
character fram the Italian Peace Treaty (1947) under which the
"powers concerned" agreed to accept the General Assembly’s
recamendations in case of non-agreement among themselves about
the future of those colonies.

For instance in Res.1542 (xv), the General Assembly established
that the Portuguese territories in Africa were non-self
governing territories within the meaning of Chapter XI of the
Charter and not part of the Portuguese Metropolitan
territories. It followed that Portugal had a legal obligation
to transmit information on those territories to the UN under

‘that particular Chapter of the Charter.

See: M J Peterson, The General Assembly in World Politics,

Allen and Unwin, London, 1986, pp.183-209; Evan Luard, The UN,
Macmillan Press, London, 1979, pp.33-54; and James Barros, The
United Nations, Macmillan Co., USA, 1972, pp.89-93.




Can, for instance, the principle of non-refoulement be taken to
satisfy category (c) above, whereby confirming the already

existing principle as evidence of custamary law.

But the

important question remains whether the UN resolutions have a

legal nature or obligation and whether they are binding on

consenting and dissenting States within the General Assembly?

Judge Klaestad stated that the UN General Assembly resolutions:

"... are, in my mind, not of a legal nature in the
usual sense, but rather of a moral or political
character.- This does not, however, mean that such a
recamendation is without real significance and
importance ...*. 79 o A '

Judge Klaestad goes on to state the effectiveness of a

resolution on a particular state:

" ... and that the Union of South Africa can simply

disregard it (resolution). As a member of the United
Nations, the Union .of South Africa is in duty bound
to consider in good faith a recammendation adopted by
the General Assembly under Article 10 of the Charter
and to inform the General Assembly with regard to the
attitude which it has decided to take in respect of a
matter referred to in the recommendation. But a duty
to such a nature, however real and serious it may be,

can hardly be considered as involving a true legal

obligation, and it does not in any case involve a
binding legal obligation to camply with the
recamendation. *

Two points clearly emerge fram Judge Klaestad's judgement.

Firstly, that States are bound to consider in pona fide the

79
80

ICT Reports, 1955, p.88 (Union of South Africa case).

Ibid L4
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recamendation adopted by the General Assembly and, secondly,
these recammendations are not legally obligated and have no
legal binding obligation.

The writer agrees with Judge Klaestad’s opinion. One can apply
the synopsis to any principle (for instance, non-refoulement),
although States are duty bound to consider in bona fide the
prinéiple of non-refoulement, but still have no legal binding
aobligations.

In the area of‘ refoulemnﬁ, Stateé can effectively refoule
asylum-seekers and still face no penalty fram the General
Assembly ‘or the international cammnity at large, although
international moral and political pressures can affect an

offending State (see later).

Judge Lauterpacht agrees with Judge Klaestad’s opinion but goes
on to state full legal effects were to be undeniable if in

matters:

“... such as election of members of the ECOSOC,
'n:ustetla Council, the adoption of rules of procedure

Judge IAuﬁherpa.c:ht} stipulatéci that t':he fesdlutiohs uadopted by
the Genéral Assenbly are in the naﬁure of recommendations
(although on occasions they provide a "legal authorisation" for
members to act singly or in a group) and do not create a legal

81

ICT Reports, 1955, p.115.
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abligation.82

Brierly is of the same opinion, that resolutions have no

binding effect:

“Apart fraom its control over the budget, all that the
General Assembly can do is to discuss and recammend,
and initiate studies and consider reports fram other
bodies." 83

The General Assembly, of course, does not possess international
legislative authority. It can study, it can debate, it can
recamend, but it cannot legislate or form intermational law.
In general, apart from the approval of the budget, it cannot
make decisions that are binding on the members of the United

Nations.

However, Kelsen holds the opinion that the recoammendation of
the General Assembly is binding, but does not constitute a
legal obligation. Kelsen encourages binding decisions, similar
to the Security Council which considers non-campliance with a
recarmendatiéﬁ made by the Assenbly' as a threat to

international peace.84

Resolutions, especially concerned with the internal working of
the United Nations Organisation, have full legal effects

82
83
84

Ibid.
Brierly, The Law of Nations, 5th Ed., 1955, p.107.
Kelsen, The Iaw of the UN, 1951, pp.195-6.



especially on members and organs of the organisations.

However, when recammendations are adopted to deal with matters
outside internal works, resolutions have no legal binding
effects and do not have moral or political abligations on
members of the General Assembly. It is agreed that the General
Assembly can only make recammendations. In this respect, its
powers are much less than those of the Security Council, which
explains why the veto exists in the Security Council but not in

the General Assembly (see above).

Political obligations or effects may have the same effect on

States, because the General Assembly as an international
political body has always same "political effect". Members may
lose political friendships and the understanding of those who
voted differently on a resolution. A resolution also has a
"political effect” if it succeeds in affecting the bond between

the govermment of a State and its own nationals and subjects.

Moral obligations or effects have no valid meaning in
international law; it is sametimes used when it is intended to
convey the meaning of “political effect".85  Although
resolutions passed by the General Assembly of the United

Nations on issues varying from human rights to non-refoulement

85

For further discussion, see D H N Johnson, “The Effect of
Resolutions on the General Assembly of the United Nations”,
BYIL, 32, 34, 1955-6, pp.97-121. Also see Bin Cheng, “UN
Resolutions on Outer Space: Instant Custamary Law", IJCL, V,
No.1l, January 1965.  Although Professor Cheng’s views are
rather controversial, especially on the formlation of
Custamary law, he remains in a small minority of jurists.
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may have same "moral® effects on States.

In general terms, most members of the United Nations observe
and respect issues in accordance with the resolutions passed.

In the contemporary situation, refugees flow predominantly fram
man-made or natural disasters and very few actually camply with
the refugee . instruments. However, it is advantageous to
explain the dimensions of the refugee problem and their causes.

DIMENSTIONS OF THE REFUGFE_PROBIFM

INTRODUCTTION

There is no universal or a camprehensive definition of a
"refugee”. The United Nations, through the 1951 Refugee
Convention, as seen in Chapter Three, defined the refugee as a

person who:

*Owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of
a particular social group or political opinion, 1is
outside the country of his nationality and is unable
or, owing to such fear, unwilling to avail himself of
the protection of that country.*

The definition of a fefugee was extended beyond the persecuted
individual to groﬁpsh of people fleeing from dangerous
circumstances by the QAU Convention. - The 1969 QAU Convention
on Refugees incorporated the above definition but further added
to it “every person who, owing to external aggression,
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occupation, foreign domination or events seriously disturbing
public order in either part or the whole of his country of

‘origin or nationality, is compelled to leave his place of

habitual residence in order to seek refuge in another place

outside his country of origin or nationality". Obvious further

" elaboration is made in Chapter Five.

In factual terms, only 5% of the world refugees belong to the

definition incorporated in the United Nations, in other words,

'the Convention refugees, while the other 95% belong to a

category which consists of natural disasters and man-made
disasters.86 Natural disasters include drought and famine,
floods, tropical cyclones and earthquakes; and man-made
disasters include internal conflict, foreign intervention and

war, border clashes and apartheid.It is proposed that each

‘affected region be examined, highlighting the facts and figures

concerning refugees throughout the world, their causal factors

and flow.

Natural Disasters

The definition of drought is not simple, but the general view

is that drought means no rainfall or a small quantity of rain

which adversely affects the land and its people.87 More than

160 million Africans were and still are affected by drought.

86

87

See General Assembly, Official Records, 41lst session, Supp.
No.12(A/41/12), pp.1,3.

See Kénneth Hare, J Climate, Drought and Destification, Nature

and Resources, UNESCO, 1984.
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Drought can cause livestock to die due to dehydration and
farmers cannot generate food. ’ They are then forced to move to
other areas where there may be more grazing for their animals,
but this often results in tension between the already settled
farmers and the new farmers.88 The non-generation off food
often results in famine for the people. Many are then forced

to leave their hamelands and seek food elsewhere, thus becoming

refugees.

Floods, tropical cyclones and earthquakes have caused the
destruction of dwellings, crops livestock and people. People
are forced to flee fram the devastated areas to try and seek a
safe haven in other areas. If these people cross borders they

are known as refugees in the non-conventional status.
Man-Made Disasters

Foreign intervention, civil war and border clashes often result
in the flow of refugees. The Soviet invasion of Afghanistan
has resulted in a mass exodus of over 5 million refugees.
Civil war in Africa, fuelled by the super-powers, has resulted
in many thousands of refugees fleeing to néigﬁbouring countries
to seek refuge. Border clashes involving fighting between two
sets of soldiers also causes loss of life to innocent
civiliéné , men, wamen and children, prampting survivors to

escape to neighbouring States.

88

See Essam El-Hinnawi, Environmental Refugees, UNEP, 1984, p.12.
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The study of natural and man-made disasters is beyond the scope

of this thesis but it is useful to mention the main causes of

refugee problems. )

The following countries are the major countries in each
continent in accordance with the numbers recorded by the UNHCR

which exceed 500 refugees.

STATISTICAL, DIMENSIONS OF THE REFUGEE PROBIEM
Africa

Ethnic conflict, government repression and political
instability have all created refugees within the Central and
Eastern Africa. Bnmnxiieg contains 267,500 refugees, many
fram the Tutsis from Rwanda, victims of a longstanding conflict
with the ruling minority, the Hutus. The Central Africa
Republic?0 hosts around 13,000 refugees, most of them the
result of the civil war in Chad. Renyal hosts about 8,000
refugees, a large proportion of them from Uganda, and it is
predicted that this may figure may increase due to more

political violence within Uganda. Rwanda’? has a refugee

population of about 19,400. The majority of the refugees are

89

90

9l
92

UNHCR Magazine, Geneva [hereinafter referred to as ‘Magazine’],
July 1987, No.43, p.33.

Telephone interview with Mr Kpénou, Head of Africa Bureau,
UNHCR, Geneva, January 1988.

Kenya High Commission, London, 1988.

Magazine, op.cit., p.34.



Hutus fram Burundi. The remainder are people of Rwandan origin
who were forced out of their dwellings in south-western Uganda
by supporters of the ruling party at the end of 1982.
Tanzania93 shelters around 220 ,300 refugees, the majority
being the result of ethnic conflict in Burundi and the rest
escapees fram rebellion and unrest in Zaire. Uganda, 94
through elimination of suspected opponents, have produced major
refugee movements. Military operations against guerrillas have
forced many thousands to cross to Zaire and flee to Sudan, and
the return of such refugees seems unlikely until such
conditions have been eradicated. Although Uganda, per_se,
hosts around 144,000 refugees most of which come from Tanzania
and Burundi.® Finally, Zaire, 95 because of its size, location
and volatile political history, is a major refugee-producing
country. Approximately 301,000 refugees live in Zaire: 218,000
Angolans, 60,000 Ugandans, 11,000 Burundi and 12,000 Rwandans.
Around 60,000 refugees have fled from political unrest in
Zaire to neighbouring states, which include Tanzania, Angola

and Zambia.

North and West Africa has experienced few refugee problems in
camparison with other areas of Africa. Algeriad® has received
the largest refugee population, numbering around 167,000,

93
94
95

96

Tanzanian High Camnission, London, 1988.
Uganda High Camnission, London, 1988.

UNHCR Factsheet [hereinafter referred to a Factsheet], October
1987, No.12.

Ambassade de Algerie, London, 1988.
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mainly victims of the long conflict between Morocco and the
political movement, Polisario, over control of the former
Spanish Sahara.97 1In Cameroon%® around 53,600 refugees have
been recorded, the majority fram the civil war in Chad.
However, many are returning under the UNHCR repatriation
programme. Egypt99 caters for about 1,100 refugees but there
are an unknown number of Palestinians, Libyans, Iragis and
Lebanese living within Egyptian territory. Finally, many
Chadian refugees have been repatriated from Nigeria, but in
Chadl00 there are approximately 4,700 refugees, although many
of these have returned to Ghana.

In 1974 the Government of Haile Selassie in Ethiopia was
overthrown by a group of army officers. The new government
proceeded to centralist power, crushing opponents and soon
becaming involved in a struggle with Eritrean, Tigrean,
Samalian and Oramo independence movements. Samalia, being
American-backed, became hostile to the Soviet-backed Ethiopia.
War broke out and tension between the two countries remains
high. Meanwhile, Sudan was being devastated by war. A civil
war broke out between the north and the south and a form of
regional autonomy was granted to the south. Political and

military conflicts have unsettled masses of people. However,

97

98

99

See Manaa, "Self Determination and Rights of Peoples”, M.Phil
Thesis (unpublished), Hull University, 1985.

Final report on the situation in Africa, UN Office for
Emergency Operations in Africa, New York, 1987, p.13.

Embassy of Arab Republic of Egypt, London, 1987.

100 Factsheet, op.cit., No.7, October 1987.
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then the captain is under a legal obligation to render
assistance to everybody, even to his enemies. Also, if the
flag State is a signatory body to UNCLOS III, then, by Article
98, the captain will be legally bound to render assistance.
While the 1951 Convention does not contain a provision on the
granting of asylum (except in the Preamble), the 1951
Convention can only be applied to Govermments of Contracting
States and not to merchant ships flying their flags, since a
merchant ship is not really an extension of the State. The
legal duty is emphasises in various conventions and
instruments, whilst if the flag State is a non-signatory body,
then humanitarianism will play a vital role. Thankfully, most
captains rescue boat-people irrespective of any legal jargon or
views and they simply apply moral and humanitarian ideals. 1In
fact, the captain of a rescuing merchant vessel or passenger
ship can persuade the port authorities to accept asylum-seekers
and grant them asylum.79

Finally, the position of the boat-people or asylum-seekers at
sea is tragic. They have too often been refouled back onto the
High Seas, to face terrible conditions from both the elements
and pirates. Thankfully, the authorities of various countries
are clamping down in piracy through international solidarity
and co-operation. Merchant vessels do rescue these people but
this problem would be much better solved if such people did not

79

The SS Aroza rescued 27 asylum-seekers in South-East Asian
waters and after two days of sailing managed to persuade the
Govermment of Thailand to accept these people. News, BBC TV,
27 March 1987.



in the last five years, it has been drought and famine that has
provoked the flow of very large numbers of refugees. 1In
Djibouti, 101 about 16,700 refugees have gathered, most of them
Ethiopians fram Ogaden, fled from the war with Samalia. A
small number are political refugees, opponents of Ethiopia’s
military govermment. However, because of the Djibouti’s poor
econany, the situation of refugees there remains desperate.
Ethiopial®2 is known as the “"Refugee Producing Country® with
approi#imately 132,400 refugees. There has been criticism of
the Ethiopian Govermment for not distributing food and aid to
the refugees. Drought and famine, govermmental repression,
civil war and conflict with Samalia over the disputed Ogaden
region ’have displaced a great number of people within Ethiopia.
In Samalia,l03 there are some 700,000 refugees of which the
majority came from the Ogaden region of eastern Ethiopia,
victims ef both war and drought. Nearly 75% of the refugees
within ”Sanalia are women and children. Sudanl®4 is bordered by
8 countries, all of which are undergoing political, social and
eC°1°glcal crises. There are over 975,000 refugees in Sudan,
tﬁe majority‘ fram Ethiopia. Military conflict between
government and variocus mdependence movements has combined with
severe drought and famine to drive many thousands of Eritreans

~and Tigreans to eastern Sudan. The political relationship with

Ethiopia is still delicate, because of the Sudan’s cautious

101
102
103
104

Telephone interview, Kpénou, op.cit.

Factsheet, op.cit., No.9, October 1987.
Factsheet, op.cit., No.14, October 1987.
Factsheet, op.cit., No.16, October 1987.
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support for the Eritrean and Tigrean independence movements.
Meanwhile, it has been reported that in southern Sudan, Ugandan
troops have trespassed into Sudanese territory.

South Africal05 js the cause of most refugee movement in

southern Africa. President KaundalO6 of zambia stated:

"... the cause of the serious refugee situation is,
of course, apartheid in South Africa ..." 107

While the cause of mass refugee movements can certainly be
blamed in large part on the South African Government and its
Apartheid policies, the war in Namibia between South African
forces and the South West Africa Peoples Organisation (SWAPO),
the war in Angola between the Government and rebel forces of
South-African backed UNITA, and the destabilizing of the
Government of Mozanbique by the Mozambique Resistance Movement,
again South-African backed, has also contributed to the flow of
refugees. I'I'hese problems are all certainly created by South
Africa’s fofeign policy. Even when the mostly black refugees
have fled to Angola, Mozambique, Botswana, Lesotho and
Swaziland, they have been physically attacked by South African

troops.

105 Factsheet, op.cit., No.8, October 1987.

106 1Interview with Arja Saijonmaa, UNHCR Goodwill Ambassador and
Sgren Peterson, UNHCR Regional Representative for the Nordic
Countries. Magazine, op.cit., No.48, December 1987, Pp.2l.
President Kaunda is also the Chairman of the QAU and Frontline
States.

107 1hiq.
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Angolal®8 has experienced military unrest and conflict within
t-he’ country since its independence fram Portugal in 1975.
Angolans are regularly under attack fram South African troops.
In the southern and central areas, the opposition movement,
UNITA, is active, supported by the South African Govermnment by
arms and equipment. Severe drought in the country has not
helped the situation in which thousands of refugees have fled
Angola. There are at present around 92,200 refugees but many

of them are leaving for south-west Zaire and Zambia.

Botswanal®? has a refugee population of 4,600, with around 66%
fram Zimbabwe, the remainder from South Africa, Angola, Lesotho
and Namibia.

Many refugees have been killed in Lesotho!10 from attacks
launched by South African forces. There are around 11,500
réfugees in Lesotho, but many have been evacuated to Tanzania
because of these attacks on the borders where the refugees are

sheltered.

About 95,000 Mozambigians are settled in mlawi,ul most of the

refugees are there because of drought and famine. After

repatriation, there are about 700 refugees in Mozanbique.ll2

108
109
110
111
112

Factsheet, op.cit., No.8, October 1987.
Factsheet, op.cit., No.8, October 1987.
Factsheet, op.cit., No.8, October 1987.
Ibid. See also Refugees, op.cit., No.42, June 1987, p.20.

Factsheet, op.cit., No.8, October 1987.
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The South African Govermnment has alleged that Mozambique is
used as a base by nationalist guerrillas and in retaliation
launches numerous airstrikes and bamb attacks on civilian
targets, and indeed supports the Mozambique Resistance Movement
(MNR) which has been responsible for widespread disturbances.
The presence of the MNR, along with severe drought and famine,
has led to the exodus of 700,000 people within Mozambique,
while many more thousands have crossed the border into
Zimbabwe.

UNHCR reports state that in Namibia, 113 many thousands of
refugees have fled because of the South African military

presence and their fight against SWAPO.

Since 1948, the South African Government has clearly and openly
discriminated against the 82% of its non-white population. The
clear and unfair policy of apartheid as led many to leave.
Many thousands of refugees have fled to Lesotho, Angola,
Swaziland, Zambia, Mozambique and Tanzania. Many refugees fram
the professions, as well as people from banned groups, have
fled to North America, European and other African countries.
As a result, the South African Government has exerted military,
econamic and diplamatic pressures on border States in order to
either stop or at least restrict their involvement in political

activities.

113 Magazine, op.cit., No.43, July 1987, p.31.
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Swaziland!14 contains a population of 12,100 refugees, the
majority being blacks escaping suppression by the South
African Government. In Zambia,ll5 there are around 138,300
refugees, many having fled from the conflict in Angola.
Drought and famine have also caused the refugees to move on
from Zambia. In 1979, Zimababwell® gained independence and
sare % million people fled as refugees, although many were
repatriated later. Many thousands fled again to Botswana
because of further unrest in the south-west region of Zimbabwe.
This exodus has led to increased tension between the two
States. Zimbabwe has about 65,200 refugees, many from
Mozambique who have left a deteriorating econamic and security

situation to settle in Zimbabwe.
The Americas

There are a substantial number of refugees J.n the Americas. In
El-Salvador, the military have been pursuing a counter-
insurgency campaign against opposition guerilla groups. In
Guétemala, attacks have been made on rural communities alleged
to be supporting an armed struggle against the Government,
entailing massacres and génocide in entire villages. Nicaragua
‘contra’ groups based in Honduras have been actively
destabilizing the Sandanista Government. Many thousands of

114

115
116

Factsheet, op.cit., No.8, October 1987. Also, High Commission
of Swaziland, London.

Ibid L]
Ibid.
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innocent wamen and children have been abused and killed. As a

result, many flee across each other’s international borders.

Belizell? has a fimm policy of integrating refugees. Many
Salvadoran refuéees have been granted asylum and at present
there are about 9 ,dbo'refugees thefe.

Costa Ricall® has a tradition of grant.mg asylum to people
fleeing violence or political pérsecution, and recently has
received around 31,320 refugees fram El-Salvador, Nicaragua,

Cuba and Guatemala.

'I‘hé civil war in \El-‘Salvaldorllg has caused many deaths
resulting from conflicts between US-backed military and left-
wing opposition forces. Actual figqures of refugees are not
available but it is estimated that between 250,000 and 500,000
refugées have fled. to Mexico, Honduras, Costa Rica, Nicaracjua,
@aterﬁla, Belize and Panéma. Many Salvadoreans have fled to
the US but some have been repatriated back to El-Salvador.

Many Salvadoreans are seeking asylum in Guatemala,l20 and there
are around 12,000 refugees within Guatemala itéelf.v A vast
majority of the population is made up of Indian groups and
Govermment canpalgns against alleged subversive activities have

117
118
119
120

Factsheet, op.cit., No.17, October 1987.

Ibid. | | |

Magazine, op.cit., No.44, August 1987, p.20.
Magazine, op.cit., No.44, August 1988, pp.30-32.



resulted in the destruction of many predaminantly Indian
canmnities and has indeed prowvoked a flight of such refugees,
particularly to Mexico.

Honduras!21 provides settlement for about 68,000 refugees,
predaminantly wamen and children fleeing from the troubles in
El-Salvador, Nicaragua and Guatemala. Same Nicaraguan refugees

(believed to be dependents of the anti-Sandinista "contras")

have arrived in Honduras and are currently residing near the

Nicaraguan border.

Mexicol?2 has always granted refugee status for political
offenders but there has been a worrying large influx of
Salvadoreans and Guatemalans. Mexico shelters about 175,000

refugees.

Nicaragual?3 has about 8,200 refugees camprising Salvadoreans,
Guatemalans and others. Many Nicaraguans have been unsettled
by the destabilizing campaign of the Contras based in Honduras.
Quite recently, the Government forces clashed with disaffected
Miskito Indians living. on the east coast where Government
security operations against the Contras had been launched.
Many thousands of Indians have fled Nicaragua and now live in

the Miskito region of eastern Honduras.

121
122
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Factsheet, op.cit., No.17, October 1987.
Ibid.

Factsheet, op.cit., No.17, October 1987.
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Baitil?4 had exiled over 1 million Haitians abroad over the
last 30 years. Since the fall of President Duvalier on 7th
Febniary 1986, same Haitians are thinking of returning to
Haiti, either to settle or simply visit. Same Haitians have
fled to North América, Canada, Daminican Republic, Lesser
Antilles, French Guyana, Bahamas, France, Venezuala, Mexico and

Africa.

Canadal25 hosts around 353,000 refdgees. It is one of the
léading settlement countries for refugees. Refugees within
Canada include Tamils, Indo-Chinese, Eastern Europeans, Latin
Americans, Near Easterns , Middle Easterns, and A.fricans. The
refugees are allowed entry under two provisions implied by the
Canadian authorities, along with the provisions of the 1951
Convention relating to the Status of ﬁefugees. In the first
provision, victims of sociél upheaval or warrmé‘y be admitted
through the "designated classes" system. These include
categories of Indo-Chinese refugees , political prisoners,
oppressed people, self-exiled persons, citizens of Argentina,
Chile, El-Salvador, Uruaguay and same Eastern countries. 1In
the second provision are special humanitarian programmes used
in response to particular crises. Recent groups' requesting
asylum in Canada have included Tamils, lebanese, Poles and El-

Salvadoreahs .
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Refugee, op.cit., No.39, March 1987.

Canadian High Commission, london, 1987. And Refugees, op.Cit.,
No.38, February 1987.
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The USA126 has settled over 1 million refugees, 50% caming fram
Indo-China. Basically the US has refugees fram all parts of
the globe.

In South America, Bolivia and Chile have established military
dictatorships, resulting in thousands of people escaping fram
political persecution. The problem is exacerbated when lLatin
American countries are generally unwilling to grant asylum for
refugees for fear of hostility and/or threats from other Latin

American countries.

Argerrtina127 hosts around 14,000 refugees, many-of whom have
vanished and many murdered due to a volatile political climate.
Many. Argentinians have fled the country but some have since
returned following the recent overthrow of the military
dictatorship. In Argentina, there are Indo-Chinese, Europeans
and lLatin Americans seeking refugee status, and a vast number
of Chilean, Uruguayan and Paraguayan exiles who are there
either illegally or on temporary visas and are not accounted

for.

In Bram'.l,lz8 there are about 5,300 refugees, mainly
Uruguayans, Argentinians and Chileans. Also, the UNHCR has
recently reported,129 together with the Brazilian Embassy in

126

127
128
129

US Embassy, London and Magazine, op.cit., No.44, Rugust 1987,
p.17.

Factsheet\, op.cit., No.2, October 1987.
Ibid.
Ibido
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london,130 that there are also many thousands of refugees
living illegally within Brazil.

More than 1 million people have fled Chile and have ended up in
Sweden, France, West Germany and the United Kingdam following
political upheavals in Chile.13l  However, there are some
Chileans who, due to increased democracy there, are returning

to Chile each year.

In Paraguay and Umguay,132 the number of refugees is small but
there was a massive exodus of people escaping econamic

hardships réther than persecution and other causal factors.

Venezuelal33 has admitted 1,800 refugees. Therg are, however,
many thousands of illegal inmigrants , not necessarily seeking
refugee status,134 from Columbia but there are no precise

figures of how many pecple have fled Venezuala.

Asia

1.2.2.3
Pakistan!35 contains the largest refugee pbpulation in the
130 Brazilian Embassy, London, 1987.
131 Factsheet, op.cit., No 2, October 1987.
132 1bid.
133 i,
134 Ehbajada de Venezuela, london, 1987.
135

Pakistan Embassy, london, 1987. Also, Factsheet, op.cit.,
No.16, October 1987. :



49

world. In late 1987, the Government, and subsequently the
UNHCR, recorded around 2,882,000 refugees within the country.
Included amongst these were around 200,000 Bangladeshi refugees
escaping floods, famine and cyclones and 2,000 Iranians
escaping the current fundamentalist political regime. However,
the majority of the refugees are from Afghanistan, fleeing the
Soviet intervention in that country in 1979 and its resulting
political strife.136 75% of the i’efugees are wamen and
children and 15% are males of young or old age. Many males
have returned to Afghanistan to join the Mujahideens and their
fight against the Soviets and Soviet-backed Govermment forces.
Many of the male refugees are farmers and tribesmen with
peasant backgrounds. The future of these Afghan refugees lies
in the hands of the Soviet authorities. If the Soviet forces,
as pramised, are pulled out of Afghanistan,137 then the great
majority of the refugees will return to their homelands.
Military and political changes are required in Afghanistan if

these refugees are to return to their normal way of life.

Iranl38 currently accommodates around 2,600,000 refugees, the
majority being Afghans. As in the case of Pakistan, these
refugees will only return to their hamelands if the Soviets

leave Afghanistan.

136

137

- 138

See A.G. Noorani, "Afghanistan and the Rule of Law: The
Review", Intermational Commission of Jurists, No.24, June 1980,
w‘ 37-510

As of April 1989, the Soviet forces have left Afghanistan.

Iranian Chargé D’Affaires, London, 1987.
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On the Thailand/Rampuchea border, up to 220,000 Kampucheans are
living ‘a precarious existence in camps controlled by the
military and are physically in the front line of the war.
Thailand possesses a. deterrence policy towards refugees and
vast numbers of these refugees have been resettled elsewhere
throughout the world.

Chinal39 has around 285,500 refugees, the majority fleeing fram
North Vietnam by boat and land as a result of war between the
two countries. Many of these refugees are ethnic Chinese.
Same refugees try to enter Hong Kong and Macaw but az"e often
returned by the authorities. 2% of the ethnic Chinese were
expelled fram Mongolia and were absorbed by the Chinese

authorities.

Hong Kongl40 has absorbed two types of refugee, firstly those
who came from China by land and, secondly, those who came fram
Vietnam by boats. Currently there are about 8,000 refugees in
Hong Kong and many thousands have been resettled elsewhere.

Indial4l has around 136,400 refugees, mainly Tibetan followers
of the Dalai lama from China. There are some Afghans and
Iranians in India and, very recently, some Tamils have
infiltrated as a result of the Indian armed forces presence in

Tamil areas of Sri Lanka. As a consequence, many Tamils now

139
140
141

Factsheet, op.cit., No.16, October 1987.
Ibid.
High Cammission of India, London, 1987.
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live in Southern India, although a few more have formally made

applications for refugee status.

Many refugees in Indooesial4? have been resettled and at
present there are around 4,000 refugees. Many refugees have
left Indonesia to settle in the USA, Australia, Canada, West
Germany and the United Kingdom. Many Indonesian refugees are
fran West Irian and are also members of the Melanesian
separatist movement and they have been admitted to Papua New
Guinea.

Japan143 has only 900 refugees. Japan has a dense population
and ethnic hamogeneity and although Chinese refugees have been
allowed to disembark, a great many have been resettled

elsewhere. However, many Vietnamese boat people have been

given temporary asylum.

In 1975, the Khmer Rouge took control of Kampuchea, 144 invoking
a four-year period of harsh repression which led to massive
internal population displacement and the deaths of at least a
million people. Many refugees fled to Thailand and Vietnam.
However, in 1979 Vietnamese forces forcibly removed the Khmer
Rouge Government of Pol Pot. The war caused more than 500,000
starving people to seek asylum in Thailand and on the
Thai/Kampuchea border. However, many Kampucheans have recently

142 Factsheet, op.cit., No.16, October 1987.
143 1144,

144 Factsheet, op.cit., No.16, October 1987.
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returned to Kampuchea.

1aocel45 has 3,200 refugees, -60% of which are Kampucheans who
are settled in the Attopen Province. Several thousands of
Laotians have fled to camps in Thailand since the breakdown of
the country’s coalition govermment in 1974, the abdication of
the king in~1975, and the subsequent penetration of cammnist
govermment backed by the Soviet Union and Vietnam. Many
refugees left lLaos in 1980 when the cammunist government'’s
radical restructuring of Laos’ econamic and political systems.
However, the situation in Laos has now stabilized and because
Thailand has a policy of “human -deterrence”, the flow of
réfugees leaving Laos has halted, although many thousands have

resettled in Third World countries and the USA.

Malaysi.al46 has a refugee population of around 99,000. Many
are Muslims from the Southern Philippines living in Sabah,
Muslims from Kampuchea and Burma, and Vietnamese boat people.

The Philippinesl47’has‘allwed around 13,700 refugees to settle
within the country, especially in camps in Bataain. Many will
seek resettlement in the USA. Around 150,000 Filipino .Muslims
have fled to Malaysia from the southern islands where civil
strife and religious conflict has taken place. However, same

refugees-have left.the Philippines purely for econamic reasons.

145
146
147

Ibid.
Ibid,
Ibid L



53

Thailandl48 had admitted around 119,900 refugees fram Vietnam,
China and Burma. . Many refugées are soldiers of the Khmer Rouge
and other groups who oppose the Kampuchean Govermment. The
Thai Govermment has encouraged voluntary repatriation of
Laotian refugees and the voluntary transfer of Kampucheans to
the border camps. Many refugees arrive by sea and have faced
piracy at its worst. ' However, recently, piracy has subsided
and there is a decline in pirate attacks in the Gulf of

Thailand..

Vietnam'49 has about 25,000 refugees, but it has been the
source of the largest refugee flow for many years. The defeat
of President Thieu of South Vietnam and his American allies by
North -Vietnamese forces in 1975 resulted in many thousands
leaving Vietnam. The fall of Saigon prampted many thousands of
Vietnamese associated with the Thieu Government and its
American advisers to evacuate to America. Many Vietnamese
refugees fled the war by boat, assailed by pirates and rough
seas, to Thailand, and overland to the Thai border via
Kampuchea. The causes of this exodus are varied. Persecution
by the commnist government, antipathy towards the country’s
new political and socio-econamic aspects, military conflict and
political tension with neighbouring States and a desire to join

relations 'in a common enviromment abroad, have all played a

148
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Factsheet, op.cit., No.16, October 1987. And Royal Thai
Embassy, London, 1987.

Factsheet, op.cit., No.16, October 1987.
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part in the exodus of refugees. The Vietnamese Government was
itself party to the departure of many of the ethnic Chinese,

who were encouraged to pay their way out of the country.

New Zeal

Many refugees have entered Australia,l30 especially so after
the Second World War. In 1956 many Hungarians left for
Australia following the abortive uprising in that country and
in 1968 many Czechs followed after the crushing of the ’‘Prague
Spring’ by the Soviet forces. Many USSR defectors, Poles,
Lebanese and Timonese have entered Australia, along with
several thousand Indo-Chinese asylum-seekers seeking refugee

status. The current.refugee fiqure is around 85,900.

New Zealand!5! has around 4,400 refugees. Refugees include
Indo-Chinese, Poles and East Europeans.

The Middle East

There are around 2.2 million Palestinian refugees situated in
the Gaza Strip, Jordan, Lebanon, Syrian Arab Republic and the
West Bank.l152 The UNHCR figqures do not include the above
figure under the mandate of the United Nations Relief and Works

150 australian High Camission, London and Manchester, 1987.

151 New Zealand High Cammission, London, 1987.

152 Magazine, op.cit., No.45, September 1987, pp.4,41.



1.2.2.6

55

Agency for Palestinian Refugees in the Near East (UNRWA) by
virtue of the United Nations General Assembly Resolution
302(1IV) of 8th December 1949. The Middle Eastern refugees are
beyond the scope of this thesis.

Europe

There are approximately 800,000 refugees in Europe and are from

4 basic groups:

1. Eastern European.
2. Indo-Chinese.

3. latin American.

4, Middle East and Africa.

There are same refugees who flee due to econamic hardship

rather than from any specific threat of persecution.

Austrial®3 hosts around 18,500 refugees, mostly from Poland.
However, there are a smaller number from Uganda, Latin America

and Indo-China.

Belgium!54 also has refugees fram Indo-China and Latin America,
but there are same from Poland. The number of refugees within
the country is around 35,900.

153 pustrian Embassy, London, 1987.

154 Belgium Embassy, London, 1987.
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Francel3d has a refugee population of around 180,300, many of
wham have came from Cambodia, Vietnam and Laos. A few are fram
Poland, the Soviet Union (especially Armenia) and Central and

South America.

The Democratic Rqﬁub].ic of Gemany156 hosts around 140,300
refugees, the largest group being fram Eastern Europe. The
majority are Poles, East Germans, Rumanians and Russians. A

minority are fram Indo-China and Latin American States.

Greecel57? has a refugee population of 3,300 which camprise
mainly East Europeans, Indo-Chinese, Iraqis and Iranians.

In Italy, 158 there are about 15 ,500 refugees consisting of
Indo;Chinese, Chileans, Russians, Iranians, Iragis and

Ethiopians.

The Netherlands!59 has 16,000 refugees which include Orthodox

and Christian Turks, Latin Americans and Indo-Chinese.

Nomaylso contains 13,200 refugees, many from Latin America,
Uganda and East Europe.

155
156
157
158
159
160

French (Honorary) Consﬁlate, Manchester, 1987.

~ Embassy of the German Democratic Republic, London, 1987.

Embassy of Greece, London, 1987.
Refugee, op.cit., No.44, Auqust 1987, p.16.
Anbassade Van Het Koninrijk Der Nederlanden, London, 1987.

Refugee, op.cit., No.44, August 1987, p.13.
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Spain151 has a refugee population of about 10,200, the majority
fram Argentina, Uruguay, Chile and Cuba. In addition, Spain
has admitted small quotas of Indo-Chinese, Poles and Iranians.
However, many Latin American refugees do not want to stay in
Spain on a long-term basis. As soon as this latter group of
refugees arrive, they immediately want to apply for entry into
the USA and Canada.

Since 1945, ‘Swedenl62 has admitted just under 120,000 refugees,
many frcml Eastern Europe, Greece, Syria and latin America.
Likewise, ,Svitze_rlanil“ hosts around 30,100 refugees, most
fram Hungary, Czechoslovakia, Indo-China and Poland.

Yugoslavia154 has a refugee population of 1,400, most of them

being Albanian exiles living in the Kossova region.

The United Kingdoml63 and Ireland has a total refugee
population of around 100,600 and has had a generous tradition
of granting asylum for those who were victims of persecution,

often beyond the 1951 Convention on Refugees.
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Spanish Embassy, London, 1987.
Swedish Embassy, London, 1987.
Magazine, op.cit., No.44, August 1987, p.35.
Federal Republic of Yugoslavia, London, 1987.

Home Office, Immigration & Press Department, London, 1987. And
Refugees, op.cit., No.43, July 1987.
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Same_Compents

Only 5% of the total refugee population are camprehended by the
definition in the 1951 Convention Relating to the Status of
Refugees. The 1969 QAU Convention on Refugees has made a noble
effort to increase the limits of the definition of a refugee.
Natural disasters have caused the flow of many thousands of
refugees, especially from poor Third World countries. These
people escape to nearby places within the same country and
became displaced persons or escape across borders thereby
becaming refugees in a non-conventional sense. Man is to blame
for the man-made disasters. Superpower involvement, explicitly
or implicitly, directly or indirectly, in Third World areas is
the crux of the matter, especially relating to the flow of
refugees. In Africa, civil war, government oppression,
political instability, all adversely influenced by the
superpowers, produces refugees. These man-made disasters,
along with natural disasters such as drought and/or famine,
have made Africa the biggest refugee-producing continent in the
world, South Africa and its apartheid policies is a major
culprit. People are escaping the brutal, harsh and painful
laws applied by the South African Government. Innocent black
children, wamen and men are escaping to nearby countries. 1In
the Americas, especially South and Central America, the
superpowers are to blame yet again. Violence, war, govermment
suppression and hostility, have all caused many thousands of
pecple to became hameless and destitute. Pakistan is burdened
with the largest number of refugees. Being a Third World
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country, its econamic resources can hardly be sufficient,
especially with an influx of over 2.8 million Afghan refugees.
The causal factor for these refugees is the Soviet intervention
in Afghanistan. The basis for the restitution of these
refugees to their hamelands is Soviet withdrawal fram
Af.ghanistan. Ideologically based conficts in the Far East and
South East Asia have produced many thousands of refugees.
Again, the involvement of the superpowers is only too
noticeable and true. The Australian continent does not produce

refugees. (at least not on the scale of other continents).
There is no civil:war, governmment oppression (except perhaps
towards the original Aborigines who are hardly able to leave
their hameland and become refugees) and natural disasters. The
Middle East has a great many problems. There are many
thousands of Palestinian refugees, but the UNCHR cannot provide
protection and aid for these refugees because they do not fall
within the mandate. Only the UNRWA agency can deal with the
Palestinians, but only in terms of aid and not protection.
Europe has no civil wars, govermment oppression, superpower
intervention and relatively few natural disasters. Europe does
not produce refugees, except for a small and quite negligible
nuber. World War II was the last major event producing
refugees which were gladly absorbed by the Western nations,
asylum being easy to obtain. However, today the situation is
much different. - Europe has restrictive immigration policies
and is often quite prejudicial against the asylum-seekers fram
the Third World. The general consensus is that most people
fleeing their hamelands (fram the Third World) are trying to
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improve their econamic conditions by escaping to Europe. Visa
restrictions and carriers’ liability have all helped to reduce
and discourage genuine asylum-seekers seeking refuge in Europe.

Early warnings of natural disasters and man-made disasters can
sanetimes prepare govermments and the UNHCR to assist refugees.
Natural disasters occur with the will of God and man has
little control. But man can control the man-made disasters
which affect the innocent lives of refugees, men, women and
children, but because of international politics, man chooses
not to do so. The superpowers, along with same governments,
are to blame but not the refugees themselves. |

SUMMARY TO_INTRODUCTION

After noting the sources of international law and the
statistical dimensions of the refugee problem, the introduction
chapter will outline the scope and work of this thesis.

Refugees have existed throughout history and there is no doubt
that they 'will continue to exist until the day of judgment.
The most interesting era concerning the refugees was when the
Greek empire was at its most dominant and powerful. The Greeks
when faced with an influx of refugees did not want to
acknowledge their existence because a refugee or any other
alien, foreigner or sojourner presented a threat to their
closely woven society. The Romans were the first civilization

that introduced protection for the refugee although there was
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still uncertainty about the actual definition of a refugee.
Until the 16th and 17th centuries, historically speaking, there
existed a confusion between refugees, aliens, citizens,
residents and sojourners. Refugees were not distinguished fram

other immigrants.

International law and the protection of the individual was not
codified or formulated until the 16th and 17th centuries.
Distinguished scholars and jurists such as Grotius (1583-1645),
Pufendorf (1632-94) and Vattel (1714-67) were the first group
of people to distinquish between protection for refugees in
damestic law and protection under international law. They
recognised the necessity for the refugee to be protected.
Once this protection was established there followed rights and

privileges available to refugees.

History has revealed same praminent historical refugees, inter
alia the Waldensians, the Quiet People of Switzerland, the
Huguenots, the Armenians, the Jews and the Russians. All of
these refugees had one common feature, that they were driven
fram their hames due to persecution or threats of pgrsecution
because they possessed different political and/or religious
beliefs.

The invasion of such refugees led many States to enact damestic
legislation to cater for the religious and political
similarities. Many States were cautious as there was same

danger of friction occurring between the host population and



the new refugees. The US Declaration of Independence (1776)
sparked off the concern and praminence of human rights. States
had to realise that all men were created equal, that they were
born free and had equal rights. The refugees were also
entitled to same form of protection and safety under this human
rights banner.

The two World Wars had left a nasty reminder of how dreadful
wars were. The international community as a whole was
convinced that any future conflicts on the scale of World Wars
should never happen again. The League of Nations was set up
after World War I, where peace and international solidarity was
seen to be -essential. The league of Nations intervened on
behalf of Russian emigrants who fled commnist Russia. The
League of Nations wanted to provide protection for these and
similar emigrants but the League was still uncertain of the

definition of a refugee - what was a refugee?

In 1921, the definition of the refugee included people fleeing
fram oppression and persecution, rather than for reasons of
personal convenience or economic hardship. Dr Nansen realised
the problem of the refugee in international law and he became
the first High Commissioner to draw up a definition of a
refugee. This definition included the Armenian and Russian
refugees. Dr Nansen immediately realised that refugees had to
be distinguished ' from other immigrants such as aliens,
foreigners, visitors and students. The reason for this was

that refugees did not have the protection from his State. The
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refugee had actually fled fram his govermment and it was
unlikely that this govermment would offer protection. The
relationship between a State and its disaffected nationals was
not a happy one. The High Commissioner had the power and the
campetence to issue refugees with travel documents, which
enabled the refugee to obtain protection and recognition as a
refugee by the international community. The issue of travel
documents effectively recognised the refugee in international
law. The international cammnity as a whole wanted a more
precise definition of . what was a refugee and what rights he
possessed. The eventual formulation of the 1933 Convention
relating to the Status of Refugees granted basic rights such as
access to courts, schools, work, etc. The drafters of the 1933
Convention thought that the refugee problem would only be a
‘temporary one which could be sorted out by States accepting
refugees. However, it was not. until the conclusion of World
War II that real protection was granted to the refugee. the
various agreements, conventions and arrangements prior to 1951
were unsuccessful in codifying real protection for the
refugee. - It was the drafters of the 1951 Convention relating
to the Status of Refugees which defined the refugee and listed
rights relating to him. The Office of the United Nations High
Camissioner for Refugees (UNHCR), along with its statute, was

-also set up for the protection of the refugee.

The main .convention which needs to be examined, analysed and
expounded is the 1951 Convention along with the attachment of
the 1967 Protocol relating to the Status of Refugees. The
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travaux préparatoires of the 1951 Convention must be looked at
in order to understand the meaning of this convention. The
1951 Convention was certainly more favourable to refugees; it
defined the refugee and listed many rights and duties for the
refugees. An article by article analysis was needed. But what
were the main reasons for these articles? What did the
drafters have in mind? The 1951 Convention attempted to
establish an international code of rights and privileges for
refugees. It has lacunae - what are they in relation to other
human rights instruments? The biggest flaw with the 1951

Convention is that it only lists the rights of refugees, simply

because the 1951 "Convention acknowledges the presence of

refugees and same minimal rights. The 1951 Convention does not
require States having refugees to integrate them campletely.
There is no'definition of asylum in the 1951 Convention. There
are gaps and deficiencies in the 1951 Convention which will be
exposed during the course of this thesis. The Third World and
the communist States have failed to ratify this Convention -
Why? The drafters of the 1951 Convention implemented two
limitations: firstly, the 1951 Convention only applied to
refugees - originating fram Europe and, secondly, only to
refugees before’ tﬁe dateline of 1st January 1951. The
ineffectiveness of = these limitations was highlighted by
refugees fleeing in Africa. The international community as a
whole was unhappy about these limitations. Eventually the 1967
Protocol relating to the Status of Refugees removed these
limitations to everyone’s relief. ' The 1951 Convention, along
with the 1967 Protocol, : contained a definition which was
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adopted fram the experiences of the World Wars. The definition
was purely for the individual, as the drafters did not foresee
the masses of refugees which emerged in the late-seventies and
eighties: Was the definition too individualistic, and is it
outdated by today’s standards? Interpretation of the 1951
Convention and the 1967 Protocol needs to be examined and
expounded. - Each article will be examined. Why was the 1967
Protocol an attachment to the 1951 Convention? Could the
-drafters not draft a new convention incorporating the

provisions of the 1951 Convention with the 1967 Protocol?

‘Human rights refugees have already been mentioned above, but
there is a difference between this category and the refugee who
canes under the umbrella of humanitarian law. Are there any
similarities between the two? An overview is required of the
human rights refugees and its relation to the 1951 Corivention
and other human rights instruments. The definitions of human
rights and humanitarian refugees are examined in Chapter Four

of this thesis.

In 1969 the QAU adopted a convention relating to the specific
aspects of refugees in Africa. They adopted the definition of
the refugees but was this definition any better drafted than
that in the 1951 Convention? Was the definition expanded to
cater for African refugees, or did it simply rely on the
provisions for general refugees? The 1969 QAU refugee
convention was adopted and formulated because of the effects of
decolonialisation. The major powers had left Africa, leaving
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it in a state of chaos. The 1969 QAU Convention had
incorporated the concept of asylum and categorically stated
that the granting of asylum was not to be regarded as an
hostile or unfriendly act by other states. It is interesting
to campare and contrast the 1969 QAU Convention with the 1951
Convention and 1967 Protocol. What are the deficiencies? Can
the 1951 Convention and 1967 Protocol improve their provisions,
taking the QAU as an example, and which is the better

convention?

The 1969 QAU Convention could well be a better drafted
convention, but what are its relations with Member States?
There appears to be a dichotomy between practice and policy of
the 1969 OAU Convention. The examples of same Africa States

will be highlighted.

There must be a difference between the criteria for the
determination of refugee status and the procedure for the
determination of refugee status. The former and the latter
will be examined below. There are no procedures for the
determination of refugee status in any refugee instruments.
States have a camplete discretion to set their own procedures
for the determination of refugee status and asylum. This is an
important stage determining whether the asylum-seeker will be
granted refugee status and asylum, or whether he/she will be
returned or refouled to his State of origin. Are there any
guidelines within the UNHCR Handbook which assists States in

setting procedures for the determination of refugee status? If
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there are, do States treat them as binding or as just
guidelines? The procedures of the Federal Republic of Germany
and the United Kingdom are analysed and examined. The Federal
Republic of Germany used to have a lenient policy of granting
refugee status and asylum; however, due to a mass influx, it
has now adopted a restrictive policy in granting refugee status
and asylum. The United Kingdam has also adopted a more
restrictive policy towards refugees and asylum-seekers and its
procedure system contains same cbvious flaws. For instance,
its immigration officers are inadequately trained; there appear
to be lengthy delays in making decisions on the applications of
asylum-seekers; and there is a need for improvement of the
attitudes of the persons who are involved in the application of
the 1951 Convention and 1967 Protocol towards Third World
asylum-seekers. There is now no right of appeal by the asylum-
seeker if the person is deemed to be an "illegal entrant", for
in the UK such a person is classified as using deception to
obtain entry to the. UK.166  The UK authorities disregard
Article 31 - of the 1951 Convention which advocates non-
discrimination of illegal entrants. Also, the automatic right
of appeal to the United Kingdom Immigrants’ Advisory Service
and Members of. Parliament has been removed for the asylum-

seeker while he remains within the UK.

The principle of non-return at borders forms an important link
between the criteria for determining refugee status and asylum.

The Prif_lCiPlé is known as non-refoulement and it was codified

166 By the immigration authorities and the adjudicators.
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following World War I.167 The principle of non-refoulement
needs to be examined in Treaty or Convention and Custamary Law.
The 1951 Convention, along with the 1967 Protocol, contains
this principle which is embedded in Article 33. The travaux
préparatoires must be looked at in order to examine the
meaning of Article 33, its scope and its limitations. 1Is the
principle of non-refoulement or Article 33 to be read simply on
its own or should it form part of other articles?168 The
principle of gon—;efouiement must be examined with the other
articles, namely 31 and 32. Article 31 grants respectability
to illegal entrants, while Article 32 prohibits expulsion,
although under international law, every State is campetent to
expel any aliens. The application of non-refoulement needs to
be examined at borders, seaports and airports. The importance
of Article 33 was shown by the drafters of the 1951 Convention
when they imposed no reservation on Article 33, inter alia, as
stipulated in Article 42 of the same Convention. There are
also a nurber of regional instruments which state the principle
of non-refoulement - these also have to be examined. The
principle of non-refoulement is also examined in light of
customary international law, expounding texts of international
instruments; UN General Assembly Resolutions; State practices;
and international conferences. One question which needs to be
examined is whether the principle of Agon—refoulanent really
forms a part of custamary international law? It may form a

167

168

Although there were signs of its recognition during the time of
Grotius and Vattel.

Articles 31 and 32.
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limited part.

The 1951 Convention does not forbid rejection at the border or
frontier and, quite simply, States can reject asylum-seekers
and still not be in violation of breach of the 1951 Convention.
The 1951 Convention does not contain a provision dealing with
admission. ' Are these deficiencies grave in nature? These will
be examined. The United Nations has observed the refoulement
of refugees but have not condemned the States that refoule the

asylum-seekers.

Asylum is another important link in the chain for the
protection of a refugee. Asylum means a sanctuary - a place
where a person who is pursued can take refuge. Asylum can take
the form of ’‘territorial’ or ’‘diplomatic’. The latter will not
be discussed in the course of this thesis. The concept of
asylum appears in Article 14(2) of the Universal Declaration of
‘Human Rights, but it is not legally binding on States. The
wording of Article 14(2) is vague and ambiguous. Asylum is not
defined in the 1951 Convention or the 1967 Protocol. Why was
this so? States are given discretion on whether or not to
grant asylum which will be investigated in this thesis. For
the refugee law to be implemented and incorporated,
international solidarity; friendship and responsibility are
required. States must co-operate with each other and should
not regard the granting of asylum as an unfriendly act. The
recent influx of ‘boat people’, fleeing from violations of

human rights, persecution and piracy, shows the need for
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international co-operation. The position of asylum-seekers at
sea is highlighted but the rescue of these people by the
captain is to be regarded as a humanitarian act. Is the
captain to the rescue vessel under any legal obligation to
save these people? UNCIOS II and ITI169 will be examined
although there 1is nothing concrete in the travaux

préparatoires of these ‘conventions.

Asylum in custamary law needs to be examined. 1Is there a trend
for the States to imply deterrence and strictness? 1Is it true
that - many Western States do not want to grant asylum to
refugees, especially if they originate from the Third World
countries? State practice will include a glimpse into
countries’ damestic law systems to examine the provisions for

asylum. Many systems may include vagueness and words such as

"may" for use when granting asylum. The vagueness of damestic

legislation and regulations, together with the deficiency of
the term “asylum" in the 1951 Convention and 1967 Protocol,
leads to the reluctance of the international cammnity to grant
asylum to refugees. The eligibility for asylum varies fram
country to country. There is a need for standardisation of
eligibility for asylum. The asylum-seeker depends entirely on
this eligibility process and it could mean the difference to
being granted refugee status and asylum and return to his
State of origin.  An examination of the USA and the UK has been
carried out with a view to acknowledging and proving the need
for standardisation of el’ig'\:.bﬂity for asylum. In the USA, the

169

Article 98 concerns the rescue of people on high seas.
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Supreme Court acknowledged this need in the Cardoza-Fonseca
case. This case was of some importance, not only because of
the favourable decision for the refugee but also because the
Supreme Court is the highest common law court in the land and
its decisions are bound to affect other similar cases ‘all
around the world. The US ratified the 1967 Protocol in 1968
and this prampted the 1980 Refugee Act which incorporated the
provisions of the 1967 Protocol and 1951 Convention, thus
bringing the US damestic law firmly into conformity with the
refugee convention. A great deal of discussion will take place
over the term "well founded fear of prosecution", a condition
which the asylum-seeker must satisfy if he is to be granted

refugee status and asylum.

The UK ratified the 1951 Convention in 1954 and the 1967
Protocol in 1968 but have not yet reformed that part of the
British domestic law. The UK entertained a case which was
decided by the House of Lords on the eligibility for asylum for
6 Tamil refugees, who had escaped from Sri Lanka to the UK.
The House of Lords, however, disagreed with the persuasive
ruling in the Cardoza case and ordered that the Tamils be
removed to Sri Lanka. They had interpreted "well founded fear
of persecution” differently and held that in Sri Lanka there
was only civil disorder and not persecution or fear of
persecution. - The term “well founded fear of persecution” can
have many interpretations and in general this term depefids on a

case by case adjudication.
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The work of the United Nations High Cammissioner for Refugees
(UNHCR) is of the utmost importance if the refugees are to
remain under international protection. It is one such
organisation where no objections have been made by States as to
its functions, its aims and its objectives. It is a non-
political organisation which helps to maintain its world-wide
acceptance.

Historically speaking, why was such an organisation set up?
The World Wars had produced many thousands of refugees who
needed protection and assistance. How was the High
Camissioner selected? The High Cammissioner would ultimately
control the organisation, so it was imperative that the High
Camiissioner be selected neutrally. Could he be selected
through the General Assembly of the UN or the Economic and
Social Council, or could he be selected by direct nomination of
the Secretary-General of the UN? The former method was adopted
as the latter would have certainly involved political

implications. 170

The UNHCR has a statute which follows the pattern of the 1951
Convention. An examination of the statute, article by article,
will be needed, Its implications will be expounded. There are
same similarities between the statute and the 1951 Convention
which will be examined. Any dissimilarities will also be
noted. In basic terms, the UNHCR's aims and objectives are to

provide material assistance and protection to refugees. The

170 10 the disgust of the US representative.
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former is beyond the scope of this thesis while the latter will
be examined in depth. The protection is carried out on three
levels: universal, regional and national, since the UNHCR is a
non-operational organisation .and relies heavily on other
organisations. The role of the UNHCR is varied, assisting
govermments in applying inter alia asylum, non-refoulement,
non-detention, voluntary repatriation and refugee instruments.

The influence of the UNHCR is strong. States respect the
organisation and its officers. In 1986, the office of the
UNHCR undertook major organisational changes. Its
infrastructure was changed, especially since the new Higher
Cammissioner was appointed. Is this change for better or for
worse? The UNHCR now has a new bureau, the Division of Refugee

Law and Doctrine, which replaces the old protection division.

The impression one gains fram representatives of the Third
World countries is that the UNHCR is predaminantly a "Western®
organisation with the staff recruited from the Western States.
How far is this true? The Third World States need more
representation in the UNHCR and there appears to be a lack of
wamen within the organisation. An overview is needed of the
workings of the UNHCR. Is it campetent or is it a politiéal
beast implanted by the West?

Finally, a conclusion is needed at the end of the thesis which
will answer all the questions already posed and many more. The
conclusion will relate to the scope of the law to the refugee
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problem as a whole., Refugees are an enduring feature of the
human landscape and constitute one of the tragedies of our own
and former times.l7! The study promises to make a significant
contribution to understanding contemporary legal efforts to
cope with refugees. Its coherence, camprehensiveness and range
of perspectives cambines to present an original viewpoint not
achieved by any previous work in this field.

171 por ’.:‘urther imaginative reflections and poetic views contact Dr
Patrick Thornberry, Reader of International Law, School of Law,
Liverpool Polytechnic.



- CHAPTER TWO

Historical Context



Refugees have existed since the beginning of civilisation.
Adam and Eve when they v;ere forced to leave the Garden of Eden,
became the first refugees. King David in the Old Testament
granted refﬁge and asylum to the Philistine Ittai of Gath and
King David himself became a refugee when he accepted asylum
from King Aschis of Gath when fleeing fram Saul.

As we have seen in Chapter One, throughout history groups or
individuals have been persecuted by stronger, more powerful
groups or individuals, forcing and driving these unfortunate
people to flee to another étate or States. There was no real
protection for fleeing refugees in municipal or international
law, especially for their individual rights and privileges.
Once within the territorial jurisdiction of the State granting
refuge, the refugee was entirely at the mercy of the asylum
State. Prior to the 16th Century, international communications
werepoor and news was unreliable, especially since it had to
travel vast distances, and the law of nations was not cohesive.

Same nations granted refuge or asylum on purely religious and
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humanitarian grounds,l but were under no legal cbligation.

During that period, the refugees were not classified as
“refugees” in the present meaning of the word (see later) and
it would not be until the 20th Century that our present
definition would be internationally recognised. Throughout
history, many instances can be cited to illustrate the presence
of the "refugee" .2 The current meaning of "refugee" in the

Oxford Dictionary is:

“One who, owing to religious persecution or political
troubles, seeks refuge in a foreign country.*®

The actual term "refugee" was not used prior to the 17th
Century and substitute terms were used by States and jurists.

Pufendorf wrote:

"For he who engages in life’s activities in his native
land, or in the land where he has fixed the seal of his
fortunes, enjoying full rights of that place is called a
CITIZEN; he who enjoys partial rights is a RESIDENT;he who
has established a less stable and a temporary seal of his
fortunes in same place or other, is called a SOJOURNER.
He who goes about on a foreign soil, intending to remain
but a short time, is called an ALIEN, and his status

For instance, Abyssinia "(Ethiopia) granted refuge to the
prophet Mohammed and his followers in 615AD. At that time,
virtually all refugees were religious fugitives, mainly
belonging to the Protestant Church. Immigration restrictions
were very rare and although public sympathy for victims of
. religious persecution was widespread, the distinction was
rarely made between economic migrants and political or
religious refugees.

See later.

The Shorter Oxford Dictionary, Clarendon Press, Oxford, 1984,

pP.1780.
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ALIENAGE.* 4

The term "alien" 5 should be distinguished from the definition
of a "refugee". The alien is a person who, being a national of
State X finds hinxself in the territory of State Y, as a
tra\}eller, merchant or visitor. As a generally accepted norm,
the entry and sojourn of the ordinary alien was and still is
reqularised on the stfength of certain documents.® The crucial .
difference between an *alien" and a “refugee" is that the
former can turn for assistance’ and protection to his State,
whereas the lafﬁer can expect to receive no assistance or
protection, because he is escaping or fleeing fram his State
due to several reasons and factors, which will be dealt with in

the following chapters.

THE GREFK FRA

There was no real protection fram the Greek State towards
refugees or aliens or non-citizens. Although the Greeks were

well known for their hospitality, which was predaminantly

Pufendorf, Elementorum Juris Prudentiae Universalis Libril Duo
(translation: Carnegie Endowment for Internation Peace),
Vol.II, 1931, p.16.

See R.B. Lillich, The Human Rights of Aljens in Contemporary

International law, Manchester University Press, Manchester,

1984.  See also Baroness Elles, International Provisions
Protecting the Human Rights of Non-Citizens, UN Publication,
New York, 1980.

Passport, a certificate of nationality or some travel document
issued by State X.

Diplamatic, social, economic and cultural.
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directed towards the citizens of the Greek State, and the
"outsider* or the foreigner was not always accorded this
hospitality. - The Greek system was not merely a political
"entity", it also possessed religious and tribal sympathies.
The "outsider” who entered a Greek city autamatically became a
"trespasser", purely because he did not belong to the tightly
woven Greek infrastructure. This was indeed a disadvantage for
the refugee, alien or foreigner, especially where their basic
rights were at stake.8 Eventually, the Greek system became
less hostile " and States began to conclude treaties and
agreements . amongst themselves in order to safeguard each
others’ citizens. These were known as "isopolities". These
"isopolities" gave privileges of various kinds to each member’s
citizens. But could these privileges apply to refugees?
Protection for the alien was quite a different matter but a
refugee was an individual who was being driven out of a State
and that State was not prepared to offer any sympathy or
protection to that refugee. Surely if one State, which was a
memmber of the "isopolities”, was to offer refuge or asylum to a
refugee, could it be in breach of the agreement? It appears
not. In the case of “Alcibiades",9 a prominent Greek general
(who was driven out on two occasions because of allegations of

treason and mala fide political opinions) was granted asylum

See C. Phillipson, The International Iaw and Custom of Ancient -
Greece and Rome, Vol.I, Macmillan & Co, London, 1911,
ml 122 [] 209 7 347"’369 . :

See “Alcibiades" in UN Magazine, Refugees, No.32, August 1986,
Pp.38-9; Balogh, pPolitical Refugees in Ancient Greece,
Witwatersrand University Press, 1943, pp.5-6; and W. Adams,
"Extent and Nature of the World Refugee Problem", Aw:_ S
AAPS, Vol.22, Philadelphia, 1939, p.15.

> o~ T
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and refuge under the provisions of a "isopolities" treaty.

THE ROMAN ERA

' as in the Greek era, the Romans showed or indicated no

protection for refugees. Despite the royal statutes assigned
to the regal period, which ended with the expulsion of the last
of the legendary seven kings of Rame in 510 BC, the Twelve
Tables known as LEX DUO DECIM TABULARIM (law of the 12 tables)
or simply DUO DECIM TABULAE (the 12 tables) formed the
foundation of the whole fabric of Roman law.l0 The Romans were
hostile towards aliens and refugees. The tone of hostility can
be seen in Table 6 (paragraph 4):

"Against- an alien a warranty of wnershiﬁ or of
prescriptive right shall be valid forever."

Further evidence of hosﬁlity towards aliens or refugees can be

discovered in the Rescript of Trajan on a Grant of Citizenship

10

11

The code was camposed by a camnission, first of 10 and then of
12 men, in 451-450 BC was ratified by the Centuriate Assembly.
The Twelve Tables consisted of:- Table 1: Proceedings
Preliminary to Trial; Table 2: Trial; Table 3: Execution of
Judgement; Table 4: Paternal Power; Table 5: Inheritance and
Guardianship; Table 6: Ownership and Possession; Table 7: Real
; Table 8: Torts and Delicts; Table 9: Public Law;
Table 10: Sacred Laws; Tables 11 & 12: Supplementary Laws.

Twelve Tables of Rame, S. Riccobono et al, Fontes Juris Romani

—— -



(113 ‘AD).12 The enemy and refugees were classified together
and only Roman citizens possesses rights and protection from
the State, especially under the Twelve Tables of Rame.
However, the emergence of "cammercial interest" in Rame did
slightly alter the position on refugees and aliens. By
"camnercial interest" is meant trade, importing and exporting
goods which would be sold in Rome and abroad.  “Friendly
relations” were encouraged between Ramans and foreigners on
condition that these foreigners possessed “commercial
suitability”. = But refugees could not fulfil this required
"suitability", since they were fleeing and not traders.
However, the Romans did subject refugees to “jus gentium”,
which also applied to native Ramans but the "jus civile" was
enforced exclusively for the citizens of Rame. “Jus gentium"
was a system of law regulating the interrelationship of
sovereign States and their rights and duties with regard to one
another. The distinction between "jus civile" and "jus

gentium" was made by Gaius in this Institutes:

“Every people that is governed by statues and customs
applies partly to its own peculiar law and partly law
which is common to all mankind., For the law which
each people establishes for itself is peculiar to it
and is called "jus civile" as being the special law
-of that state (civitas); but the law which nature
reason establishes among all mankind is observed

12

Raman citizenship was not granted to a daughter of Accins (who
had been an alien), because she had been born to a former wife
who he had married whilst still an alien. The granting of
Roman citizenship to foreigners who hadn’t the right to civil
marriage (ius conubii) did not include their previous
offspring, unless exceptions had been specified. Only aliens
were enrolled among the auxiliary troops in which were reckoned
the equestrian cohorts. But often after 25 years service,
deserving aliens were granted Raman citizenship.
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equally be every people and is called "jus gentium"
as being the law applied by all nations (gentes).
And so the Raman people applies partly its own
peculiar law and partly that which is cammon to all
mankind,* 13

Through “jus gentium*, the Romans were the first people to
appoint a “praetor peregrinus*l4 in 242 BC. The *“praetor
peregrinus* dealt with legal matters connecting Romans and
foreigners (refugees), but the was to apply "jus gentium" and
not "jus civile". Fram the development of the "jus gentium”
and the "praetor peregrinus*, one can see the emergence of
protection for foreigners which would presumably include

refugees.

THE MIDDILE AGES

Through the Middle Ages and with the emergence of
Christianity,15 the protection of refugees began developing
and was noticeable, but there were no direct legal authorities
on refugees themselves although there were some treaties which
could be classified as ‘quasi-protectionist’. There was a

"Right to Reprisal® for the foreigner in a treaty of 83616

13

14

15

16

F. De Zulueta, The Institutes of Gajus, Part I, Text with

Critical Notes and Translation, Clarendon Press, Oxford, 1958,
p.3.

He dealt with disputes where at least one party to the dispute
was a foreigner (peregrinus).

Jesus Christ (BPUH) as a child had to seek refuge with Mary and
Joseph in Egypt.

G. Cohn, ie Verbrechen i Offentlichen Dienst
Altdeutschem Recht, Vol.l, Karlsruhe, 1876, p.96.
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between Sicard of Benevent and the Neopolitan king which
contained a provision that there was a right to make reprisal
but it was limited to denial of justice suffered by a subject
of one party within the territory of another. This provision
ensured that there was protection for the subject irrespective
of why he was there. The provisions were extended further to
the position of reprisals against judges who denied justice to
aliensl? in a Treaty between Emperor Lotar I (acting for
Italian cities) and Doge Petrus Tradenicus of Venice in 1840.18
During the Middle Ages, sovereign protection and legal
jurisdiction had not yet developed and the sovereign or head of
state was not placed at the centre of the municipal system, so
the refugee autamatically owed obedience and co-operation to
the municipal law and the issue of protection per se did not
arise. The refugee was in a dilemma. Firstly, he did not have
the -protection of his state of origin and, secondly, he had to
obey his refuge State or be expelled or persecuted. If his
State of refuge or asylum was not sympathetic to his reasons
for fleeing, then one of the alternatives was to leave that

State and seek another.

o

17

18

The term "alien" should be carefully interpreted within the 836
and 840 Treaties (infra). The protection was in the form of a
letter written by one monarch (wronged) to another (in whose
territory the wrong was camnitted). It was a form of
diplomatic pressure. But this would only apply to aliens or
foreigners and rarely to refugees. Since the refugee has no
protection fram his monarch or head of state, it would be
unlikely if the monarch or head of state would write to support
subjects who were fleeing him and his territory.

Ibid.. Also see Mon. Germ. Hist., Cap. Reg France, Vol.III,
p.133. , ,
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Grotius formulated an ideology which is accepted by most of
today’s jurists. This ideology proclaimed that the
responsibility of foreigners, be they bona fide wvisitors,
merchants, aliens or refugees, must belong to the municipal
system. Grotius!? indicated that the Head of State must be
held responsible for protection of refugees, that temporary
stay should be granted to transient people and a permanent
stay for those who were in exile.20 Grotius was the first
jurist to draw a sharp distinction between the role of
municipal law and international regulations relating to the

protection of refugees and foreigmers.

Pufendorf extended Grotius’ views to include the notion of
"personal injuries",21 compensations for refugees or
foreigners. This notion was that if the refugee or the
foreigner was to receive same injury whilst within the
territorial jurisdiction of the refuge State, then
campensation would be paid to the injured person by the refuge
State. Pufendorf, Grotius and Vattel held similar ideologies
regarding the individual and his rights, but Vattel did make
one aspect clear: that entry of refugees or foreigners can be
denied if they appear to be a danger to the nation.22 The Head

19
20

21
22

12)13 Jure Praedae (1604), Clarendon Press, Oxford, 1950, pp.218-
9,

De jure Belli ac Pacis II (translated), 2, XV, XVS, 1646,
Carnegie Institute, Washington, 1913, p.148.

Pufendorf, op.cit., p.18.

Chitty (Bd), Vattel - law of Nations, Vol.II, Carnegie
Institute, Washington, 1834.
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of State was free to refuse entrance to foreigners in general
or in same particular cases.23 Vattel proclaimed that the
sovereign was free to impose certain conditions upon the
granting of permission to enter.24 However, Vattel did state
that these conditions and discretion should be exercised with
regard to duties of humanity and that any misuse of these
provisions by the sovereign should be dealt with by the
commnity.25 Vattel made the Head of State liable for the
protection of refugees or foreigners in general. During the
period of Vattel, religious beliefs were held to be of the
utmost importance as long as they were in accordance with the
beliefs of the State. But Vattel did state that possession of
religious beliefs different to those of the refuge State should
not lead to expulsions but there were exceptions.20 Vattel's
views provided the influence on the two most important cases

of the 19th Century.

In Nishimira E. kin v US,27 Nishimira E. kin (alien immigrant)
was prevented fram landing by an officer claiming he had the
authority to do so under an Act of Congress. The statute
allowed discretionary powers to an officer to be exercised by

him; he was the sole executive judge. The right of foreigmers

23
24
25
26

27

Ibid., pp.7, 94.

Ibid., pp.8, 100.

Ibid. .

Ibid., pp.10, 135. One such exception was engagement in
controversial disputes with a view to disseminating the State's

tenets.

142 US (1892), p.651.
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to enter the US was on the decision of the executive or
administrative officers confirmed by Congress under a due
process of law. Mr Justice Gray,in delivering his judgement,
stated: |

"It is an accepted maxim of international law that
every sovereign nation has the power as inherent in
sovereignty, and essential to self-preservation to
forbid the entrance of foreigners within its
daminions, or to admit them only in such cases and
upon such conditions as it mag see fit to prescribe
[Vattel Lib, 2, ss.94,100]." 2

In Musgrove v Chun Teeong Toy,2? by section 3 of the Victorian
Chinese Act 1881, a Chinese immigrant has no legal right to

land in the colony until a sum of £10 has been paid for him.
The master of a vessel had comitted an offence under the Act
by bringing a greater number of Chinese immigrants into the
port of a colony than the Act allowed. The Court held that an
alien does not possess a legal right to enter British

territory. The counsels3® concluded, applying Vattel's

ideology, that:

On the broad constitutional ground, it was contended
that Her Majesty by her prerogative had the power to
prevent any alien from landing in any part of her
dominions. "

Ibid., p.1149.
(1891), AC 272.

Sir W. Phillimore QC and J.W. McCarthy (for the State) and Sir
Horace Davy QC and Wrixon QC (for the Defendant).

Ibid., p.274.
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“... that every State may by international law
exclude aliens ...* 32

The counsel for the defence argued:

“With regard' to alien friends, it was contended that
they had as much right to land in, reside in, ggd
leave the country, as an English subject had ..."

Religion and State have never been easy bed-fellows, one of
them has always tried to aobtain, by effort, from the other,
sane part of its authority over the people, but their very
struggle cc;tpelled them to accept the idea of power sharing
and, when the time was favourable, the spirit of tolerance.
But history has witness the fact that this spirit is at least

as tenuous as human life.
THE ISLAMIC

The Prophet Muhammad (BPUH) was born in 570 AD in an arrogant
and tough merchant’s town of Mecca. The Prophet was an orphan
who spent his early years in poverty and without protection.
The Prophet was not bitter at being poor, as he said himself:
“poverty is my pride*; but fram it he developed a determination
to protect the weak and the poor, orphans and refugees. As

32
33

Ibid., p.276.
Ibid.
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soon as the revelation had occurred and the prophet began to
spread his message, the wealthy Quraish began to show hostility
towards the Prophet and his work. Those who wielded power
recognised that the Prophet’s work and message were subversive
and threatened the established order of society. As resistance
and hostility grew, the Prophet had to seek refuge firstly in
Abyssinia (615 AD)34 and secondly in 622 AD at Yathrib
(Medina) 35 These ’'refugees’ abandoned their hames,
possessions, friends and jobs to follow the Prophet in his
exile which formed the nucleus of Moslems. The Prophet died in
Medina and his tamb is visited by Moslems fram all around the
world; it is significant as the town which gave him and his

followers asylum and refuge.

2.5 PROMINENT HISTORICAL, REFUGEES
As stated earlier, there have been praminent historical
refugees and it is perhaps advantageous at this stage to
briefly mention same cases.

34 Any Ethiopian refugee who turns to Saudi Arabia for refuge is
autamatically given asylum without any formalities because of
the refuge those Abyssinians gave to the Prophet.

35

This Hijra was the beginning of the Moslem age and this
emigration to Medina was the beginning of the Islamic calendar.
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This was a movement founded by Peter Waldo in 1170. They were
based in northern Italy in the area between Aosta, Turin,
Florence and Trieste and then spread to Germany, Southern Italy
France and Spain They believed in the Gospels and the Holy
Trinity and because of their differing religious beliefs they
were excammnicated by the Pope and classified as devil
worshippers and witches. In 1532, soame 10,000 families were
massacred in France due to such classifications. The right of
exile was granted, so large masses of refugees arrived in
Switzerland. Early attempts to return failed but they did,
however, eventually return after aid and assistance was granted

them by William of Orange (William III).

The "Quiet le of Switzerland" 37

In Switzerland, the "Quiet People" (Die Stille in Lande) were
subjected to executions and torture. They were industrious
people who disassociated themselves from the State Church and
allegiance to the State. Same 1,200 documented executions took
place.  They were forced to leave Switzerland and to search for

places of refuge and asylum. They eventually found asylum in

36

37

See Andre Chavaure, UN Magazine, “Refugees”, No.31, July 1986,
Pp.35-36. Traces of the Waldensian movement can still be found
in South America.

The leader was Conrad Grebel (1524). See Sandis Stramberg, UN
Magazine "Refugees", No.23, November 1985, pp.30-33.
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‘the United States, Holland, Canada, France and Switzerland.38

The Huguenots

One group of refugees, the Huguenots, are certainly worth a
mention. The massacre of St Bartholamew, during the night of
24 Auqust 1572, was the bloodiest incident of France'’s
religious wars. Over 100,000 Huguenot men, women and children
were persecuted and massacred for possessing Protestant
religious beliefs. ' Due to its implications and effects upon
the State, the "Edict of Nantes" in 1598 was pramlgated by
which ' the Protestant religion was recognised and, to same
extent, accepted. However, Louis XIV repealed this legislation
on 18 Octcber 1685 which led to the flight of 250,000 Huguenot
refugees into neighbouring States. They eventually settled in

Europe, the United States, South Africa and Canada. 39

Refugees of the French Revolution

Between 1789 and' 1815, some 150,000 French people became
political refugees as a result of the French Revolution and its
adoption -of State terrorism against the Ancien Regime and its
supporters.  However, most of these refugees eventually
returned following the pramise made by Napoleon that

discrimination against them would cease. But even after such a

38

39

USA (160,000 refugees); Holland (53,000); Canada (41,000);
France (3,000); and Switzerland (2,000).

See, G.E. Reaman, The Trial of the Huquenots in Furope, the US,
South Africa and Canada, Frederick Muller Ltd, London, 1986.
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pramise, many thousands of refugees still chose not to return
to their country.

The Armenian Refugees

The Christian Armenians were persecuted and massacred by the
Turks of the Ottaman Empire. Such persecution was not based on
individual discrimination by Moslems against Armenian
Christians, but was the result of a deliberate decision made by
the Govermment of the Turkish Empire. The Govermment wished to
get rid of the non-moslem element in the Empire. The whole
Armenian population was cleared out by house to house search.
Same people were thrown into prison, tortured, raped and
abused. This treatment led to a mass exodus of desperate
refugees. Same 10,000 refugees were drowned in the Black Sea
whilst escaping, others were driven into the mountains, and
about 250,000 refugees fled to Russia and 5,000 to Egypt. The
refugees totalled between 1.6 and 2 million.40

HISTORTCAI, MUNICTPAL IBGISLATION

Large numbers of Huguenot refugees entered Germany and
Frederick Wilhelm issued the "Edict of Potsdam", designed to

40

See Viscount Bruce, The Treatment of Armenians in the Ottaman
Empire, Hodder and Stoughton, London, 1915, p.664. Lord Bruce,

ni Atrocities; A Murder of a Nation, Hodder and
Stoughton, London, 1915, p.16. A.P. Hacobian, Armenia and War,
Hodder and Stoughton, london, 1915; and Idem., Germany, Turkey
and Armenia - A selection of documentary evidence relating to
the Armenian Atrocities from German and other Sources, J.Jd.
Keliher & Co Ltd, London, 1915.




assist and authorise the Protestant Huguenots to settle in
Prussia and Brandenburg. Religion was the key issue of the
period and in Europe many States authorised safe haven or

refuge for those possessing similar religious beliefs.

Similar legislation was enacted by the British Parliament. The
British Act of 1708 was passed and made into British law. This
Act was titled, "The Act for Naturalising Foreign Protestants"

and in Chapter 5 contained the following paragraph:

"Whereas the increase of people is a means of
advancing the wealth and strength of a nation; and
whereas many strangers of the Protestant or reformed
religions out of a dire consideration of the happy
constitution of the Govermment of this Realm, would
be induced to transport themselves and their estates
into this kingdom, if they might be made partakers of
the Advantages and Privileges which the natural-born
subjects thereof do enjoy." 41

This Act was clearly designed for the Protestant Huguenots
which.would enable them to became naturalised and subject to
the same benefits and privileges as the "natural born
subject:s"."’2 This Act was one of the earliest examples of
municipal legislation containing privileges for refugees.43

However, the life of this Act was very short and in 1711 it was

41
42

43

(7 Anne C.5) - Statute at large, Vol.4, p.339.

See (4 Geo 2 C.211), (1731), p.62, for an explanation of the
term “natural-born subjects" and see also [1 Geo I15.4], (1714),
P.7, for the explanation of the term "naturalisation”.

Even though this Act was limited to Protestant refugees.
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repealed by the British Act of 1711.44

In France, the national assembly debated the refugee question
and the law and eventually, in 1832, the adopted: "Loi relative
aux 1’etranger refugies’ qui resideront en France".4® The term
“refugee" appears as an adjective rather than as a noun and
refers to persons who did not have the protection or assistance

of any State.

In the United States, it was a different story. In 1790 the
United ~States Congress, through the Federal Constitution,
authorised a rule of “naturalisation for foreigners".46

Professor Grahl-Madsen considered this Act as:

... the signal to legislation on nationality in the
modern sense; a fateful development which has put its
© indelible mark on the law of refugees ..." 47

However, the situation changed and hostility towards aliens
became intense. Originally, the four measures known as the
Alien and Sedition Acts, which were passed by Congress in 1798,
had their background in the strife between the Federalists and
Republicans who, in turn, were in conflict with wvociferous

sympathisers of France and Great Britain. The Amendment to the

44

45
46
47

(Anno  decimo Anne Reginse, C.5) - Statute at large, Vol.4,
p.512.

-

1832 puvergier 210.
Act of 26 March 1790 (First Congress, Session II, Ch.3).

A. Grahl-Madsen, The Status of Refugees in_ International Iaw,

Vol.I, sijthoff, Leyden, 1966, p.11.



Naturalisation Act,48 (which provided a period of 5 years for
naturalisation of refugees and aliens), was changed to a period
14 years for naturalisation. Great debates ensued between the
Federalists and Republicans.4® However, the 5 year provision

was restored in 1802.50

The refugees were certainly facing a dilemma, especially when
on passing the "Act Concerning Aliens®,5l which authorised the
President to order the departure of aliens if he was satisfied
that they were a threat to the peace and safety of the US, the
President presumed that there was a threat and the refugees

were left to rebut such presumptions.

The position of refugees grew worse. In the "Act Respecting
Alien Enemies",32 it provided that when the President issued a

proclamation of the existence of war with any foreign nation,

"All natives, citizens, denizens, or subjects of the
hostile nation or govermment, being males of the age
of 14 years and upwards, who shall be within the

48
49

50
51
52

(1 Stat.566).

Robert Goodloe Harper stated that: *... nothing but birth
should entitle a man to citizenship in this country", Annals of
Congress, 5th Cong., 2nd Session, pp.1567-8. Harrison Gray
Otis (of Massachusetts) offered a resolution that: "... no
person who was born an alien ... should be capable of holding
any office of trust, profit or honor under the US". The Otis
resolution failed to be adopted because of the opposition to
its provisions or in the belief that it was unconstitutional.
See Annals of Congress, pp.1570-1.

2 Stat.153.
1 Stat.570. (This Act provided control of immigration).

1 Stat.577.



United States, and not actually naturalised, shall be
liable to be apprehended, restrained, secured and
removed, as alien enemies.”

This Act implied that if the US was at war with the refugees’
state of origin, then the male refugees were at the camplete
mercy of the US. Even though the refugee may well be an enemy
of the state of his origin. This legislation was not repealed
and constituted the basis of requlations concerning alien
enemies which were issued during the First World War, more

than a century after its enactment.

Likewise in the United Kingdom, in 182693 onerous restrictions
were repealed and replaced by a system of alien registration.
This was amended by the Alien Restriction Act 1836°% (this
provision remained in force until its repeal in 1905). During
1848 Furope was unstable, resulting in an exodus of political
re'fugees( who eventually arrived in England. But their presence
led to substantial disturbances.® The British Parliament
passed the Aliens Removal Act,s6 which was similar to the US
legislétidn.57 ThJ.S Act granted discretionaxy powers to the
Hame Secretéry and the Lord ‘of Ireland to remove any aliens
against whom written allegations had been made; but in section

3, there was a provision for the alien or refugee to appeal to

53
54
55
56
57

(7 Geo.IV, C.54).

(64, 7 Will., IV, C.11).

Differing religious beliefs between Catholics and Protestants.
(11 and 12 Vict., C.20).
1 Stat.570.
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the Privy Council if he or she had good reasons. This Act was
certainly slightly more lenient that the US legislation as at

least appeal opportunities were available.

In Canada too the authorities took measures to control the
influx. of refugees, same of wham were thought to be
revolutionaries. Framn 1794, the Canadian authorities
considered it necessary to maintain a permanent administrative

machinery to scrutinize aliens entering Canadian territory.s8

One difference between Canadian legislation and the UK Acts was
that the former legislation was a preventative measure, whilst
the latter incurred certain restrictions after the refugees or

aliens had penetrated or entered British Territory.

What was the position of the refugees who were in transit.99
Ras_there any form of protection in the 19th Century?

In 1866, the Colambian Congress undertook by statute to define
the rights and duties of aliens. It was declared that the

alien domiciled, not merely transient, should:

"... enjoy the same civil rights and guarantees and
be subject to the same obligations as to property as
Colambians ..." 60

58
59

60

Nova Scotian Act (38 Geo.III, C.1).

The term “transit" will be discussed below. For an historical
interpretation, the term “"transit" implies to "pass through".

Moores Digest of International Iaw, Vol.3, p.819.



2.7

- -

96

The interpretation of this statute can mean that as long as the
alien is damiciled and "not passing through*, the alien can
enjoy same basic rights. There were provisions in an earlier
treaty of 1846 (Article XIII) which, though it did not provide
for any exemptions fram municipal law, stipulated that the
contracting parties should extend a "special protection whether

the aliens or refugees were transient or dwelling therein” .61

There was no clear cut legislation relating to the protection
of refugees implemented in the municipal laws (historically
speaking). One of the reasons for such denial was that
refugees until very recently have not really been recognised,
although there were legislation for aliens which in some cases
could include refugees. Refugees were not recognised, as the
term suggests, 2 but were classified as aliens. An "alien” was
a more important term than other terms such as "foreigmer",
“visitor”, and “traveller". With the European influx, several
restrictive pieces of legislation were formulated and
agoression towards aliens was witnessed in emergences of
"expelling” legislation. However, today, States have a
campletely opposing view concerning the problem of refugees.53

HUMAN RIGHTS PRE-LFAGUE OF NATIONS

Human rights were not codified until 1776 by the US Declaration

61
62
63

Ibid.
See above for the term "refugee*.
See below.
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of Independence (adopted on 4 July 1776). The text read:

*... that all men are created equal; that they are
endowed by their Creator with certain unalienable
nghts, that among th&ce, are life, liberty, and the

pursuit of happmess .

A similar declaration was adopted in 1789 in France, the
Declaration of the Rights of Man and the Citizen 1789 of the

French Revolution stated:

~"(1) All men are born and remain free, and have equal
rlglts ..l-

These texts have certainly influenced the foundation of human
rights and certainly triggered off the awareness of the
preservation of basic human rights. The ideas stemming fram
these declarations certainly spilled over into the eventual

formation of the League of Nations.

THE IEAGUE OF NATIONS

The League of Nations was the first organisation created to
maintain .international peace and for the development of
international peaceful co-operation. The League of Nations was
established following World War I on the initiative of US
President T Woodrow Wilson (1856-1924) in accordance with the
recamendation of Havana, prepared by the American Institute of

International Law in 1917, in Havana. It was an era of peace
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treaties,54 especially after the First World War. States
genuinely wanted peace and one such treaty was entitled the
Versailles Peace Treaty, signed on 28 June 1919,65 and
contained the League of Nation’s Covenant which was accepted as
an "integral part of the General Peace Treaty". The Covenant

itself came into force on 10 January 1920.

The League of Nations became the guardian of the order created
by suchlike treaties. Any state, dominion or even self-
governing colony could effectively became a member of the
Leagué, under the condition that it géve a warranty accepting
Ieagué ”o.f Nations’ commitments and the 2/3rd.'.-'. of the League’s
1Assetbly voting in favour of admission. The 32 victorious
States which signed the Versailles Treaty and the 13 neutral
States were classified as the original members. The ‘League of
Nation’s Assembly and the Council were the supreme organs 6f
the I.eégué. Both had equal powers and could only pass
resolutions unaninbusly \;rhich 6ften presented problems. All
decisions required unanimity among those League members who
voted, except for decisions strictly specified by the Covenant
(procedure and election of Cduncil) , which could pass ordinary
or qualified resolutions on a majority vote. In 1921, the

Council created the Cammission of Enquiry of the ieague of

64

65

Treaty of St Germain with Austria, signed on 10-September 1919,
was modelled on the Treaty of Versailles. The Covenant of the
League of Nations was integrally included in the peace
treaties. The war responsibility and reparation clauses were
similar to those of the German treaty. Parties included
Austria, Italy, Czechoslovakia and Rumania. Source: British
and Foreign State Papers, London, 112:317. '

British and Foreign State Papers, London, 112:1.7
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Nations, which investigated international disputes and
conflicts. The Council, like the Assembly, could consider any
matter relating to the maintenance of peace. The Council could
also intervene in matters relating to the defence of national

minorities.66

The League of Nations’ Covenant 1919, Part I, Article 2,

stated:

"The action of the League under this Covenant shall
be affected through the instrumentality of an
Asserbly and of a Council, with a permanent
Secretariat.”

The Counéii of the leagque was seﬁ up by Article 2 of the
Covénant as a separate body to the Assembly. Article 3 of the
Covenant stated that the Assembly was to consist of
Representat.;wes of the Principal Allied and Associated Powers,
together with the Representatives of four other members of the

League (Article 4 of the Covenant).
THE [FEAGUE OF NATIONS AND REFUGEES
In the area of refugees, the League of Nations was first

required to intervene on behalf of the million “emigrés® or
refugees fram Russia who fled fram the Soviet Revolution.b7 By

66

67

See A.F. Zimmern, The leaque of Nations and the Rule of Law-

1918‘193 Y ] 2 VOISQI I.Ol'ldon, 19390

These refugees were encouraged to settle in Eastern Europe and
ngrcl§tantinople by the persuasion of the International Red Cross
iety.
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1921, the International Red Cross Society was unable to deal
with the refugee problem and they then addressed the Council of
the Leaque requesting assistance and help to deal with the
refugees. The Council nominated a High Commissioner for
Refugees (Dr Nansen) because he had just finished the task of
repatriating over half a million prisoners of war. On
appointing Dr Nansen, the League envisaged a quick solution and
the original office was set up on a temporary basis and scale,
because everybody at that time thought that it would be
possible to repatriate the refugees quickly and efficiently.
Unfortunately, this was not possible. By 1924, it was clear
that the Soviet Govermment would not be prepared to accept or
take back former Russian subjects except under "unacceptable"

terms and conditions.

At that time, the newly-formed High Cammissioner for Refugees
and the Council itself, were unsure of what a refugee was. In

other words, what was the definition of a refugee?

The initial definition of a refugee

The Council or the High Coammissioner could find no formal
definition of a refugee. At the same time, one of the
earliest agreements was signed at Moscow on 3‘ August 1921.
This was an "Agreement regarding the repatriation of Latvian
refugees who were at present in the territory of the Ukranian

Socialist Soviet Republic®.58  The agreement was for the

68

Vol.XVII, INTS, No.441, p.295.
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repatriation of the Latvian refugees who expressly desired to
be repatriated to Latvia.%9 The importance of this agreement
is twofold.. Firstly, voluntary repatriation had been
highlighted in the international community and, secondly and
perhaps more importantly, the foundations of the definition of
a refugee had been laid. The refugee was defined as the one
who:

“«.. ran away due to fear of oppression by military
or civil authorities ...* 70

This c;lefinition was .mportant because it narrowed the
definition to those who> feared q'oppression and persecution,
rather than anyc;ne who was éécaping famine or personal
convenience. These Russian refugees consisted of individuals
and families who 'had fled because of the violations of human
rlghts brought about by the Russian Revolutlon. There were
same who left because of poverty and famme, but the majorlty
genuinely escaped persecutlon and oppressmn fram the
Boisheviks. The great bulk of the Russian refugees had no
valid tra{/el documents and the prospects for repatriation
looked remte. In 1921, the All Russian Central Executive
Comittee and the Council of Peoples Commission’! rendered the
Russians stateless as ’they had left Russia after the 7th

November 1917; this created a mass of stateless persons. On

69
70
71

Ibid., Article 1.
Ibid., Article 2.

See Williams, "Denationalisation*, BYIL, 45, 1927.



102

noting the scale and intensity of the Russian refugee crisis,
the international cammnity had to proffer same kind of
protection towards these refugees. The League of Nations’
attitude towards the refugee problem was not so much a
humanitarian duty to protect and assist refugees, but was

rather an obligation of international justice.’?

The League of Nations was faced with a dilemma, namely on how
to separate refugees fram ordinary immigrants and how to
requlate legal status and assistance through various documents
in order to assist the refugees to find accommodation and
employment. The problem was made easier by the issuing of
identity certificates for refugees. The exodus of Russian
refugees prompted the League of Nations to officially arrange
for these refugees to possess identity certificates. Dr Nansen
formulated a report to the Council of the League of Nations on
17 March 1922 which recommended that the identification papers
be issued to the Russian refugees. The Council examined the
report and adopted it for its members and then encouraged non-
members to adopt the Arrangement which the Council had
formulated. The “Arrangement with Regard to the Issue of
Certificates of Identity to Russian Refugees, signed at Geneva
on 5 July 1922*.73 fhis arrangement was adopted by eight

72

73

(1921), 2(2), League of Nations, (M 53-54. See also (1921) 13
League of Nations M 53-54 on the decision of the IRCC to
address the refugee problem as a juridical one rather than a
humanitarian one, prampted the Council to respond positively.

Vol.15, INTS, No.344, p.237.
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St:ates,74 and adhered to by sixteen.’® This arrangement was
based on the acknowledgement of the status of Russian refugees
rather than on the actual definition of the term "Russian
refugee”. The arrangement contained administrative procedures
which enabled the contracting States to possess a discretion
for issuing such certificates. In fact, same non-League
members also adhered (supported) this arrangement; they were:
Chile,”® China,77 Japan,’8® sweden,”d and Uruguay.80  Thus
emphasising the intense overall problem that this represented
for the international community as a whole.

=

The Armenian and Russian refugees

The Armenian refugees were assimilated into the category of
Russian refugees by the League of Nations and this was due to
two aspec{:s: fii'stlf, thei‘e were large numbers of Armenian
réfugees who were fleeing fram the Ottanaﬂ Erpire because of
harsh treatment by the Turks and violation of human rights,

especially in the execution of \the prdvisions of the Treaty of

74

75

76
77
78
79
80

Taken up by Germany, Lithuania, Demmark, United States of

Mexico, Poland, Portugal, Japan, and Hungary.

It was .given support by Estonia, Finland, France, Great
Britain, latvia, Bolivia, Rumania, Union of South Africa,
Switzerland, Norway, Italy, Bulgaria, Netherlands, Guatemala,
Austria and Greece.

Vol.24, INTS, No.355, p.178.

Vol.19, INTS, No.355, p.285.

op.cit., vol.24.

Ibid.

Vol.27, INTS, NO.355, p.421.
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Lausanne.

Treaty of Lausanne

This was a peace treaty between the Allied Powers (British
Emwpire, France, Italy, Japan, Greece, Rumania and the Serb-
Croat-Slovene States) -and Turkey, signed on 24 July 1923 at
Lausanne.81 Primarily, this Treaty was to recognise the
annexation of Cyprus proclaimed by the British Govermment on 5
November 1914.82 Thig peace treaty described the frontiers,83

the peace to be re-established, 84 and contained the important

provision that:

“Turkish nationals belonging to non-Moslem minorities
will enjoy the same political rights as Moslems."”

The second aspect was that the International Cammunity had

con51dered the results of the system of identity certificates

for the Russian refugees. In September 1923, the Council of

League of Nations was called up to issue identity certificates
to Armenian refugees.86 The Armenians wére actually settled

in north-east 'I‘urkey and adjoining areas of Asia Minor. As

81

82 -

83
84
85
86

Contained four parts. Part I: Political Clause (Articles 1-
45); Part II: Financial Clause (Articles 46-63); Part III:
Economic Clause (Articles 64-100); and Part IV: Cammnications
and Sanitary Question (Articles 101-118).

Article 20, Lausanne Peace Treaty, 1923.

Ibid., Article 4.

Ibid., Article 1.

Ibid., Article 39.

(1924), 5(7), Ieague of Nations 0 J. 967.



e rare

mentioned earlier, these Armenian Christians were persecuted
and massacred by the Turkish Government as a result of
different religions. The Turkish Government cammenced a series
of major deportations and killings. The presence of Allied
occupation forces afforded same degree of protection to the
Amenians but it was mereiy temporary. Grave violations of
human rights continued but of a more intensive nature,
especially on the withdrawal of the French troops. In June
1924, Dr Nansen campiled a report stating that same 320,000
Armenians were in need of identity certificates.87  The
Council of the League of Nations responded to Dr Nansen’'s
report by adopting a resolution which called for the Armenian
refugees to obtain emergency certificates.B88 ~ The Armenians
were provided similar privileges to the Russian refugees.
These arrangements were geﬁerally well-received by the
Governments but difficulties were encountered in administering
the programme,89 purely because there were no clear
definitions of refugees and no clear outlines for those who
were to receive the identity documentation. Dr Nansen
realised that the refugees should possess a definition which
all States could follow. He then suggested a prototype
definition of the Armenian and Russian refugees, which was
adopted by the intergovernmental conference in May 1926.90 bpr

87
88
89

90

Ibid., p.968.
Ibida, p.9690

Report by the High Commissioner, League of Nations, Doc.1926
XIII, 2, 1926, p.5.

(1925), 6(10), League of Nations 0.J. 1535.
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Nansen had reallsed the need for a cammon definition that would
enable each Manber State to administer the prograrrme Dr
Nansen rece.wed full support fran the Council of the League of
Natlons th.ch voted to recammend the definition for favourable
conSLderatlon by Matber States. There was overall agreement
and consent. The J.nternatlonal ccmmnlty consxdered it

necessary to regulanse the systen. This regulation was done
by adopting tne,

“Arrangement Relating to the 1Issue of Identity
Certificates to Russian and Armenian Refugees ...
signed at Geneva on 12th May, 1926." 91

This was the first agreement whereby the term of "Russian and

Armenian refugees" was defined. The Russian "refugee" was:

"Any person of Russian origin who does not enjoy or
who no longer enjoys the protection of the Govermment
of the Union of Socialist Soviet lic and who had
" not acquired another nationality.*

And the Armmenian "refugee* was:

"Any person of Armenian origin formerly a subject of
the Ottaman Empire who does not enjoy or who no
longer enjoys the protection of the Government of the
Turkish Republlc and who has not acquired another
nationali

91 vol.s4, INTS, No.2004, p.4s.

92 mid'l mra 20

93 1bid.
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The Conference explicitly referred to the "refugee" as the one
who does not enjoy the protection of their Govermment. This
was of the utmost importance. Refugees had to be distinguished
fram aliens, foreigners, visitors and students. The alien
possesses protection from his own Government but the refugee
does not, he 1is usually fleeing from persecution and
oppression. The right of protection abroad depends in large
measure to -the intimacy of the relationship existing between
the State and its subject. The refugee does not possess a
happy relationship with his State.

The Arrangement does not explicitly require the refugees to be
outside the country of origin but it did cater implicitly for
this by issuing travel documents which would enable the refugee

to travel.94

Several States?® found it necessary to define more clearly the
legal status of Russian and Armenian refugees. These States

adopted resolutions such as:

1. .That the High Cammissioner of Refugees would appoint
representatives from the adopting States and these
- services should not be within the "exclusive competence"”

of the national authorities.

94
95

Op.cit., p.49.

Germany, Belgium, Bulgaria, Estohia, Rmrania, Kingdam of the
Serbs, Croats and Slovenes, and Switzerland.
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2. That the personal status of Russian and Armenian refugees
should be determined in countries where the law would not
be recognised, thus suggesting a camplete impartiality of
the State granting asylum or the certificates.96

3. That protection against expulsion be implemented,9?
especially if the refugee entered a State of refuge in a
“non-reqular” or “"illegal manner. However, if the refugee
intentionally breached national or damestic laws of the
State of asylum and refuge, then the refugee could be
expelled to a neighbouring State irrespective of the
status which the refugee held.

There seemed to be a great deal of power devolved upon the High
Commissioner himself.98 The selection of the High
Camnissioner was certainly political and Greece did actually
make a reservation on this issue,99 and also on the powers

granted to the High Commissioner for the selection of his

staff.
2.9.2.2 Nansen'’s Passport
The Eastern Christians, the Chaldeans and the Assyrians, were
made hameless by the Turkish Govermment. These refugees were
9%  vol.84, INTS, No.2005, para 2, pp.55-61.
97 Ibid., para 7.
%8 Such as issue of travel certificates, organisation, co-
ordination and distribution of programmes relating to refugees.
99

Vol.84, INTS, No.2005, op.cit., p.61.
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included in the scope of Nansen’s office and were referred to
as "assimilated refugees”.l00 The emigrés were deprived of
their Russian and Turkish nationalities and of their passports
or similar ‘travel documents. In legal terms, these refugees
had to be provided with documents of identity and travel and to
establish - sane agreement as to the law which should govern
their civil status and secure them same form of protection in
the countries in which they were living. Nansen formulated the
passport,10l which enabled these and other refugees same form

of movement and protection.

Expansion of Refugee Categories

In December 1926, the Council of the League of Nations resolved
to extend protection to "other categories of refugees who, as a
consequence of war, are living under analogous conditions (to
those of the Russian and Armenian refugees)".102 The High
Commnissioner’s report suggested that the I.eégue of Nation's
protection should be expanded and extended to further
categories of refugees. Some 155,000 refugees came under the

following seven categories:

(a) Same 150 Assyrians who had to leave their hameland in

100

This term was used because Nansen’s office wanted to classify
the Chaldeans, Assyrians and the Eastern Christians (who had no
real legal definition) as one specific category under the
umbrella term of “assimilated refugees*.

101 25 we know it today.

102

(1927), 8(2), League of Nations, 0.J. 155.



(b)

(c)

(d)

(e)

(£)

(9)

110

1922. They moved to Novovsik, Constantinople, Smyrna and
Marseilles.  The Assyrians possessed no passports or
travel documents.

19,000 ‘Assyro-Chaldaeans had fled to Caucasus and Greece.

 They also needed travel documents.
"Same 150 Turks (friends of the Allies) who were residing

in Greece and the Near East, and had been barred fram
returning to their hameland by the Protocol of the 1923
Declaration of Ammesty,103 signed at Lausanne. ”

Uncertain numbers of Montenegrins living in France who

could not return to the Kingdaom of the Serbs, Croats and

-Slovenes.

9,000 Ruthenians who fled to Galicia.
110,000 refugees dispersed throughout Central Europe,

especially former Hungarians, many of whom wanted to

emigrate but could not do so due to non-possession of

passports.
Same ~ 16,000 Jews who were  unable to obtain Rumanian

citizenship.

The High Commissioner’s recammendations were met with

disapproval by the Council of the League of Nations in

September 1927.104 The opposition stated that the mere fact

that there were certain persons Iwithout the protection of any

national Govermment did not automatically imply refugee status

or definition.105 The Rapporteur, Mr Camére, stated that the

103 peclaration of Amesty, 24 July 1923, 913 INTS 147.

104

(1927), 8(10), League of Nations 0.J. 1137.

105 1hid., p.1137.



LA

exodus of refugees must result from consequences of war or
events directly connected with war.106 this view was upheld by
other Council members. In June 1928, the Intergovernmental
Conference was- convened 'and the question of extending the
League of Nations’ protection to additional categories was
placed on the agenda. ~ But the Conference adopted a samewhat
camprehensive definition of the Assyrians and Assyro-Chaldaeans
who were to be assisted, but the delegates narrowed the
reference to Turkish refugees to precisely the 1,150
individuals contemplated by the High Commissioner. Nine
Statesl07 adopted the resolution]-d8 which suggested that the
measures, which were taken on behalf of the Rnssian‘ and
Armenian refugees, should be extended to Turkish, Assyrian and
Assyro-Chaldaean and assimilated refugees. The Conference
actually defined these refugees and managed to adopt the

following definitions:

"Assyrians, Assyro-Chaldaeans and assimilated
refugees”: ’

"Any person of Assyrian or Assyro-Chaldaean origin,
and also by assimilation any person of Syrian or
Kurdish origin who does not enjoy or who no longer
enjoys the protection to which he previously belonged
and who has not acqu.u:ed or does not possess another
nationali 09

106  1bid., p.1138.

107 Germany, Belgium, Bulgaria, Estonia, lLatvia, Rumania, Kingdom
of Serbs, Croats and Slovenes, and Switzerland.

108 yo1.84, INTS, No.2006, pp.64-67.
109 1bid., p.6s.
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"Turkish refugee:

Any person of Turkish origin, previously a subject of
the Ottaman Empire, who under the terms of the
Protocol of Lausanne of 24 July 1923,110 does not
enjoy or no longer enjoys the protection of the
Turkish Republic and who has not acquired another
nationality," 111

The Govennnents ' .m general, ,wefe frightened of receiving a
large number of alien inhabitants on a permanent basis and in
the end adopted an inferior version of the status of the
refugee. The human victims (refugees) were being passed fram
one State to another, serving periods of imprisonment for
trespass of frontiers. The aim of the ‘voeu’ of the Assembly
was that the refugee should not be turned into-an outlaw.112
In 1930, Dr Nansen died and the Office of the High Cammissioner
was not maintained and in its place the Nansen International
Office for Refugees was set up by the decision of the Eleventh
Assembly.113 The political and legal protection of refugees
was entrusted to the organ of the League, a special refugee
office (see Chapters Nine & Ten later) which would take over
the humanitarian duties hereto discharged by the High
Cammissioner. Before the dissolution of the Office, a

110 vo1.36, INTS, No.913, p.145.
111 WOCitt, m.66‘67o

112 France and Britain were concerned about this and it formed the
subject of an international agreement between the two States.
Nevertheless, its validity was questionable and the matter was
discussed at the Court of Cassation in France but was not
upheld. It was realised that the legal status of refugees and
their protection required something more than benevolent
recamendations.

113 (1931) League of Nations, 0.J. Spec.92, p.38.
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Convention was adopted to define the international status of
refugees. This Convention was very important in the sense that
it was the foundation of the more important 1951 Convention

Relating to the Status of Refugees.

ion i to__the 1 Status
ugees Si a Genev 8 1933 33
Convention)114

The 12th Assembly of the lLeague of Nations acknowledged that a
more pexman;;xt system was required and that former arrangements
were only recammendations to Govermments and hence were not
obligatory. But the proposed new convention would impose a
series of obligétions on ali. )ratifying States. The
International Office for Refugeesl}l® suggested that former
refugeé definitions!16 should be implemented in the Convention,
but there was opposition, especially from the delegates of
Czechoslovakia and Poland who Stéted that the original
definitions in the‘: 1926 and 1925 Arr'angenents‘ were vague,
imprecise and therefore should not be included in the final
text of the Convention.1l?7 The Chairman disagreed with the
Czechoslovakian and Polish delegates and concluded that the
definitions should be implemented and incorporated within the

Convention. The Chairman’s view was very important and

114
115

116
117

V01.159, INIS’ N°03663, m0199-2170

Report of the Governing Body of the Nansen Intermational Office
for Refugees, League of Nations Doc., 1933, XIII (1933), p.3.

1926 and 1928 Arrangements,- respectively.
(1933), 12(3), Leaque of Nations 0.J. 1535.
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extremely persuasive, and eventually all the definitions were
indeed incorporated with a special reference to human

On 28 October 1933, the Convention relating to the
International. Status of Refugees was adopted and certain human
rights standards were upheld and implemented. In the preamble,

it stated:

"Members of the League will endeavour to secure and
maintain fair and humane conditions of labour for
men, women and children ..." 119

In general terms, the founders of this Convention were anxious
to establish conditions for the refugees to enjoy civil rights;
free and ready access to damestic courts; security and
stability as regards establishment and work; facilities in the
exercise of professions in industry and commerce; and, in
regard to the movement of persons, admission to schools and
universities. A general awareness of refugees’ problems was
introduced at this Convention by the ratifying parties. It
would be appropriate at this stage to mentions some Articles of

the Convention.

Article 1:

Stated (to the disapproval of the Czechoslovakian and Polish
delegates) that: *“The present Convention is appiicable to

118 However, only 8 States accepted this Convention.
119 vo1.159, op.cit., p.201. |
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Russian, Armenian and assimilated refugees ..."120 article 1
was certainly very basic in the sense that only three groups of
refugees were actually defined. At the time of drafting the
Convention, the league of Nations did not envisage further
refugee flows and certainly no further large groups of
refugees. But the drafters were to have a surprise when other
groups of refugees soon sprang up requiring protection (see
later).

Article 2:

Stated that the Nansen certificates were to be valid for not
less than one year. This was an improvement on the original
arrangement.121

Article 3:
Was one of the most important articles within this Convention.

It stated:

" "Each of the contracting States undertakes not to
remove or keep fram its territory by application of
police measures, such as expulsions or non-admittance
at the frontier (refoulement), refugees who have been
authorised to reside there regularly, ... unless ...
by reasons of national security or public order."”

“It undertakes in any case not to refuse entry to
refugees at the frontiers of their countries of

origin."”

"It reserves the right to apply such internal

120 1bid., p.203.

121 1n regard to the period of validity as well as to the right of
return to the refugee’s country.



measures as it may deem necessary to refugees who,

having been expelled for reasons of national security

or public order, are unable to leave its territory

because they have not received, at their request or

through the intervention of institutions dealing with

them, the necessary authorisations and visas
" permitting them to proceed to another country.”

The principle of Non-Refoulement had been born in international
conventions. Refugees could not be returned at the borders or
territories, unless the refugee was a risk to national security
or public order. = Effectively, all ratifying States were
campelled to accept refugees and not to return them. Article 3
of the Convention was installed later in the 1951 Convention
Relating to the Status of Refugees, in Article 33, which
according to some jurists became a principle of international
Law, 122 *

Paragraph 2 above indicates that ratifying States were under a
"legal" obligation to grant asyimn or refuge to the fleeing
refugees.  Paragraph 3 shows a slightly negative view on
refugees who were expelled, the term *such internal measures”
was very vague and uncertain. Could this term imply prison
sentences, detentions and other violations of human rights if
the refugee was to be found quilty of the offgnce of
infringements against “national security or public order"? The
discretion for interpretation Kof this term was left to the

ratifying State.

122 gee Non-Refoulement in Chapter Seven.
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Article 4

Can be campared with Article 6 of the 1938 Convention (see
later). The terms "damicile" and "residence” were deliberately
emphasised and separate. This would ensure camplete safety for
refugees to have their status recognised or selected. There is

no mention on "determining the status of refugees".

Article 6

Was another important item, especially since this Article was
_reiterated by Article 8 of the 1938 Convention. Article 6
~ stated:

"Refugees shall have, in the territories of the
Contracting Parties, free and ready access to courts

_of law. :

. In the countries in which they have their damicile or
reqular residence, they shall enjoy, in this respect,
the same rights. ad privileges as nationals; they
shall, on the same conditions as the latter, enjoy

_ the benefits of legal assistance and shall be exempt
fram ‘cautio judicatum solvi’.”

This article places the refugee in a similar position to the
' ‘national éspecialiy in matters of access to courts of law.
They also enjoyed the same "rights" and "privileges” but once
K égain the terms were vague and deliberately kept ambiguous.
the refugees enjoyed the benefits of legal assistance on
‘similar qrounds as the nationals. National laboﬁr markets were
- open to usage by the refugees; the laws and regulations (which
applied restrictions on behalf of the labour conditions) could
not be applied if the refugees were:
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“(a) ... resident for not less than three years in
the country; -

(b) ... married to persons possessing the
nationality of the:country of residence;

(¢) ... one or more children possessing the
nationality of the country of residence;

-~ (d) ... ex-coambatant of the Great War."

Article 8 : e
Refugees who' suffered' industrial accidents were given "most
favourable treatment" on similar grounds the nationals of a

foreign country.

Articles 9, 10 and 11

Respectively, contained provisions of humanitarian and general
human rights such as “Unemployed persons suffering ... shall
have medical and hospital treatment". Article 10 contains
social insurance laws for the refugees and the refugees were to
be given education at schools and universities similar to

national students.l23

Article 13

Stated that no charges or taxes were to be imposed on the
refugees other than those levied on their nationals in similar

situations.

From the Articles mentioned above, one can sée‘the formulation

123 aArticle 12.



of human rights for refugees. The human rights doctrine and
the refugee doctrine were cambined to provide a satisfying
Convention for the protection of refugees. However, there were

same States who made same reservations to same of the Articles.

The 1933 Convention expressly defined and provided for Armenian
and assimilated refugees. It was also to cover the Assyrians
who were forced to emigrate fram Iraq, as well as those who
were earlier driven from Turkey and Syria. But the 1933 |
Convention did not cover the large number of refugees from
other countries who also needed urgent assistance and

protection.

When a bond between the State and the individual is broken, no
international entity may be held responsible for the
individual’s actions. The result is that States have been
reluctant to accept individuals who were not legally
responsible to the State. The basic definition in the
Arrangements of 1926, 1928,124 and the 1933 Convention were
designed and pramoted to break down this problem, that is, to
provide truly international refuge for people who had no
existing link or bond between them and their countries. The

definitions all contained a criterion of ethnic or territorial

origin.

It is interesting to point out that the Council of the League

124

The 1928 Arrangement (but not agreements), of limited scope
and only acceded by Belgium and France, had been a form of
recamnendation.
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of Nations had decided to accord refugee status to only three
of the seven categories which the High Cammissioners
recamended. The few excluding categories were:

1. The Montenegrins, because they were believed to be
eligible to receive legal passports,

2. The Ruthenians.,

3. Refugees from Bassarabia and Transylvania, and the Jews of
Bukowina;

4. Central European refugees.

The latter three cétegories were rejected because of a decision
to bar certain groups from the assistance of the League of

i

Nations.

2.9.4.1 ILack of individualism

There was a lack of individual determination of the status of
refugees by the League of Nations. This was because
individualistic determinations would be very difficult in terms
of practicability. When one State is faced with thousands’ of
refugees arriving all ‘at once at the borders or territories,
then individual determination becames extremely difficult.
Refugee status ‘was always based on group definition, although
there was a late attempt to incorporate this by the Goverrment
of Switzerland in 1926. This was,

"Any non-Bolshevist person of Russian origin who has
not acquired the nationality of the USSR nor any
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other nationality.* 125

This proposal was not considered at the Intergovernmental
Conference and the individualistic approach was not aqdoprted.l26

The Status of Refugees Caming fram Germany

In 1933 the emergence of the National-Socialist Government in
Germany forced same 60,000 people to leave the country, either
because they were of Jewish origin and were subjected to
deprivation of basic human rights, or because they were
political *undesirables” on account of their socialist,
pacifist and Jewish sympathies. The Jewish people or people of
Jewish origin had to choose between exile, persecution and
violation of human rights. The relationship of the State
(Germany) and its subjects (in particular Jews) was extremely
grave and delicate. The German State or the Govermment of
Germany would offer no protection (internationally or
nationally) and the unfortunate Jews were forced to flee
Germany. Germany was not covered by the League of Nations
minority rights system, hence the Jews were without protection
fram the League of Nations. This was because Germany was not a
League of Nations member, hence the League could not afford

protection to citizens of a non-member State.

125

126

Report by the High Commissioner, lLeagque of Nations, Doc. 1926,
XIII, 2 (1926), p.13.

Although later instruments, namely the 1951 Convention relating
to the Status of Refugees and the 1967 Protocol relating the to
the Status of Refugees, were very individualised. A major
fault in these two instruments. See below.
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Another factor which made the adsorption of the Jews highly
difficult was the econamic Depression that the Western world
was experiencing. There were many intellectuals and highly-
motivated refugees who normally would have been welcame in
Europe if it had not been for the industrial slump.
International collaboration was needed.

The League of Nations‘, however, decided to define the German
refugee in order to formulate an Arrangement for the protection
of the refugees fleeing fram Germany in particular. Prior to
the 1936 Conference, the High Cammissioner had prepared a draft
conventionl27 in which he defined a German refugee to include:

" "Any person having left German territory who does not
enjoy or no longer enjoys the protection of the
Govermment of the Reich and who does not possess any
nationality other than German nationality."

The High Commissioner also stated three additional conditions:

1. Only persons who had immigrated frcxnw Germany could apply
for refugee status. |

2. The person must not enjoy the protection of the Reich
Government.

3. Persons who did not have German nationality were excluded.

The “Provisional Arrangement concerning the Status of Refugees

127

Draft Provisional Agreement regarding the Status of Refugees,
League of Nations, Doc., Conf./SRA/1, 1936.
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caming from Germany, signed in Geneva on 4th July 1936,128 yas
adopted.

The definition of the term *Refugee coming from Germany” was

stated in Article 1 as:

"For the purpose of the present Arrangement, the term
"refugee caoming from Germany" shall be deemed to
apply to any person who was settled in that country,
who does not possess any nationality other than
German nationality, and in respect of whom it is
established that in law or in fact he or she does not
enjoy the protection of the Goverrment of the Reich.*

The emphasis was on the contracting States to grant documents
for travelling. The term "shall" was used to indicate that it

was mandatory for the contracting States to issue and review

certificates of identity.
Article 4 was of same importance, stating:

"Without prejudice to the measures which may be taken
within the country, refugees who had been authorised
to reside in a country may not be subjected by the
authorities of that country to measures of expulsion
or be sent back across the frontier unless such
measures are dictated by reasons of national security

or public order.*"

The United Kingdam made a reservation on this Article. Article
4 was framed on similar grounds as Article’3 (1933 Convention)
on non-refoulement of refugees. The UK claimed that refugees

were entitled to protection from returning, but on extradition

128 vol.171, INTS, No.3952, p.77.
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proceedings it was a different matter. On ratifying and not
making a reservation on Article 4, the UK was not obliged to
prevent the refugee from refoulement (sent back), if
extradition proceedings had cammenced in the UK. The temrm
“authorised to reside® was vague. Could this apply to persons
or travellers on a temporary visit or purpose or was this to
apély to persons whose refugee status had been granted and were

given "indefinite leave to stay" as "refugees"?

The definition adopted by the Conference of 4th July 1936 was
different than that which was recommended by the HIgh
Camnissioner. | The Arrangement ’required the refugee to be
settled" in Germany rather than the refugee to have "merely
left" that country.- There was also an .mdlcatlon to exclude
fram the scope of the Arrangement xstateless persons who had
never possessed Geman nationality. In March 1937, the League
of Nations invited governments to participate in a conference
to draft a more catprehenswe plan for the protectlon of German
refugees. The prnnary reason for Geman refugees was that at
that tlme Hitler had beccme Chancellor of Germany 'I'he Saar
Terntory was no sooner joined with Germany as a result of the
plebiscite of Januazy 1935, than refugees started pouring out
fram that ten::.tory 'I'he events in Germany were followed by a
provisional arrangement (1936 ; see earller) and by a Convention

of 10th February 1938 on the same subject The 1938

ACOnventlon , along Wlth the 1933 Conventlon, formed a limited

basis to the 1951 Conventlon.
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This Convention was formulated and adopted for the observation

and implementation of basic human rights for the subjects who
fled fram Germany. The term "refugees caming fram Germany® was
similar to the previous arrangement. However, in Article 1,

the provision stated:

"(a) Persons possessing or having possessed German
nationality and not possessing any other
nationality who are proved not to enjoy, in law
or in fact, the protection of the German
Govermment;

(b) Stateless persons not covered by previous

- Conventions or Agreements who have left German
territory after being established therein and

who are proved not to enjoy, in law or in fact,
the protection of the Germany Government."

In ﬁrevioixs agréenents and arrahgements, ‘only German nationals
(who were without the protection of vthe German Government) were
the "subjects", but in the 1938 Convention thej protection was
extended to “Stateless persons not covered by previous
Conventions or Agreements "’. | There was a growing practice in a
totalitarian state to deprive the ieaders and ofi:en ordinary
members of opposing parties of Ntheir basic human rights and on
many instances driving them out of Germany. This created
groups of stateless refugees in nearly all the countries of
Europe. They were mainly Italian, Hunganans and Austrians who

129 vol.192, INTS, No.4461, pp.59-81.
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had no protection from the State and indeed faced great
difficulty in travelling and obtaining employment. The above
Provision was designed to cater for such refugees or stateless
persons who were not covered by any previous arrangements or
agreements. Was this an expansion to refugee law to cater for
non-German refugees? Prima facie it appears so.

There was one important exception to the definition, the

provision in Article 1 (paragraph 2) 1938 Convention:

"Persons who leave Germany for reasons of purely
personal convenience are not included in this
definition".

This provision was deliberately installed by the drafters of
the Convention to take into account the grave econamic
situation in Europe at that particular time and States
certainly did not want "econamic refugees" or people who were
hoping to better their lives and effectively became “econamic

burdens" on the States offering asylum and refuge.13°

Article 2 stated that the refugee was entitled to move freely
or reside in the territory of States; and Article 3 concerned
the application of issue and renewal of documents. Article 4
stated:

"The travel document shall entitle the holder to
leave the territory where it has been issued and to

130

It is interesting to campare attitudes then to attitudes of
States now, same 40 years later.



return thereto ..."

Article 4 had made the return of the refugee or title holder
mandatory for the ratifying States, but in previous agreements
and arrangements a "request" had to be made to the country of
which the refugee was to return.

Once again, "national interest" and “public order" were the
grounds for expulsion, deportation and removal of refugees or
stateless persons - Article 5. As mentioned previously,
Article 6 of the 1938 Convention was similar to Article 4(1) of
the 1933 Convention (domicile and residence), except that the
1938 Convention stated in addition that where refugees have
retained a nationality, their personal status shall be governed
by the *rules applicable in the country concerned to foreigners

possessing a nationality".

Article 7 of the 1938 Convention provides for respecting of
"acquired rights® under the former national law of the refugee
and, in particular, rights pertaining to marriage. These

provisions are similar to Article 4(3) of the 1933 Convention.

Article 9 of the 1938 Convention omitted the following
paragraph from the list of conditions of refugees and were
exempt from restrictive labour conditions in Article 7 of the
1933 Convention: "The refugee is an ex-cambatant of the Great

War",
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This was no longer required since several years had lapsed
since the end of the Great War, but the drafters were not to
know tlmt» another Great War was just around the corner!
Ratifying States did not want refugees on a permanent basis and
the drafters of the 1938 Convention made sure that every step
was taken to ensure that the refugees would only stay on a
tetpora.ry‘bas.is. One such step was installed m Article 4 (of
the 1938 Convention) emphasising educational facilities
available to refugees, and also in Article 15 (of the 1938
Convention) which faciiitated educational training (colleges
and universities) for the refugees so as to enable them to

emigrate to overseas countries.

‘The United Kingdam made a reservation on Article 5 regarding

the position of extradition and public order. The reasons were
exactly the same as those which were mentioned in the 1933

Convention.131
Refu includi from Austria
German refugees included refugees caming from the territory

which was formerly Austria.  The competence of the High
Camnissioner for refugees coming from Germany was extended to

‘cover Austrian refugees by a resolution of the Council of he

League of Nations of May 1938. On 9 June 1938, the Secretary-

.General of the League submitted to the governmehts concerning

a draft protocol, which was signed on 14 September 1939.132

131 Only three States accepted this Convention.
132 vo1.198, INTS, No.4634, pp.141-145.
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More crucially, the important principle of pon-refoulement was
not produced in the 1938 Convention. States could not refoule
refugees at their frontiers or borders and effectively once the
refugees entered the territory or the territorial jurisdiction
of the asylum State, the refugee State was abliged to "grant
leave” for the refugees to enter and could not return them.
The refugees were authorised to reside by the High
Camissioner, and States did not really have a say in the
matter as long as the States had ratified the 1938 Convention.

Unjted Nation Creati

The 1938 Refugee Convention afforded same basic rights for
refugees, but there was no effective international protection

for an individual as against his own State.

After the 'Second World War, there were significant
developments. The adoption of the Charter of the United
Nations which included the individual to acquire a status and
stature, irrespective of his nationality, and to transform him
from being an object of international goodwill into a subject
of international right. Situations which involve a breach or
violation of the UN Charter will be dealt with by the United
Nations General Assembly. In basic terms, the provisions of
the Charter recognises the international nature of the
protection of the human being as an individual. It states:
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"(c) Universal respect for, and cbservance of, human
rights and fundamental freedams for all without
distinction _as to race, sex, language or
religion,* 133

The Charter fails to define and identify what these rights are.
m was rectified to same extent by another significant legal
instrument which was adoprted by the United Nations General
Assenbly on 10 December 1948.134 This instrument was named the
Universal Declaration of Human Rights and this was adopted in
order to elaborate on the content of standards and the
machinery for protection of human rights, which were referred
to in the United ’Nations Charter (Preamble, Articles 1, 55, 56,
62, 68 and 76). The Universal Declaration of Human Rights
contained 30 articles which stipulated the rights of
individuéls including the protection of refugees and aliens.
Many new States have incorporated these provisions within their
constitutions. However, the Universal Declaration of Human
R.ightg is not legally binding; it is merely a recammendation.
This document forms an important part for the protection of
human rights in the world today. Many instruments have been
adopted with the Universal Declaration of Rights as a
guideline.135

133
134

135

Article 55.

GA Res.217A(III), GAOR, 3rd Session, Part I, Res., p.71. The
voting was 41:0 with 8 abstentions.

For instance, the European Convention on Human Rights; the
International Covenants on Human Rights; the International
Convention on the Elimination of all Forms of Racial
g-‘-?gimthion; and the Charter of the Organisation of African
nity.
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The Second World War highlighted the scale and the problems of
the refugees. The scale was massive and at that time the
international community felt the need to form an organisation
to deal with the refugee problem specifically. Apart fram the
organisation, an international convention was needed which
could list .the rights especially designed for the post-war
refugee. This need was fulfilled by the set-up of the United
‘Nations High Cammissioner for Refugees and its Statute hut,
more importantly, the drafting and adoption of the 1951
Convention Relating to the Status of Refugees. This Convention
will be examined in detail in the next chapter which proved a

major step forward for the protection of the refugee.

However, it is perhaps advantageous here to mention that in
the final weeks of 1956 same 160,000 Hungarian refugees fled
across the Austrian border in search of refuge. Austria opened
its doors and hearts to them. On 28 October 1956, the Austrian
Government announced publicly that Austria would grant
unconditional asylum to all Hungarians who entered their
territory. Only the previous year Austria and four other
occupying powers signed the treaty that re-established its
Asoverezignty, and a constitutional law of perpetual neutrality
was pramlgated. why did Austria grant asylum to the

Hungarians?

Austria had just emerged fram the post-war economic slump. It
was concerned for the people who, only two generations earlier,
were part and parcel of its Empire that was dismantled after
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the First World War. Same loyalty was owed.

Austria appealed to the United Nations Security Council for
assistance, who referred the matter to the General Assembly
which called on the Hungarian and Soviet authorities to
facilitate humanitarian assistance to the people of Hungary.

The General Assembly appealed to Member States to make special
contributions for this purpose and Mr James Read (acting High
Camissioner)136 launched an appeal to the member countries of
the United Nations Refugee Fund (UNREF).137 Apart from the
appeals, the General Assembly adopted resolutions138 confirming
the authority of UNHCR in matters of refuge relief and granting
it prerogatives beyond those laid down in its statute (see

later).

As mentioned above, the 1951 Convention Relating to the Status

of Refugees was the first Convention to list same rights

136

137
138

Since the death three months previously of Mr van Heuven
Goedhart.

See later for further details of UNREF, in the UNHCR chapter.

Resolution 1006 of 9 November 1956, declared that the
intervention of UNHCR was desirable to provide emergency relief
to the refugees from Hungary. Resolution 1165 of 26 November
1959 noted "with appreciation the effective manner in which the
High Commissioner had been dealing with special emergencies”.
And Resolution 1166 of 26 November 1957 authorised UNHCR to
launch on its own authority appeals for funds. These
resolutions expressed a growing awareness on the part of the
General Assembly that UNHCR should be able to fulfil its
mission in a purely humanitarian spirit.



especially designed for the refugees. The next chapter will
examine this Convention in great depth along with reference to

the 1967 Protocol relating to the Status of Refugees and the
African Refugee Convention, respectively.



CHAPTER THREE

The 1951 Convention Relating to the
Status of Refugees
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QHAPTER THREE

THE_1951 CONVENTTON REIATING TO_THE STATUS QF REFUGEES_ (1951
CONVENTTQN) ”

The 1951 Convention is the expression of a connection by the

canity of nations that refugees are not a temporary phencmenon

which can be either ignored or rejected. The problem of

refugees requires an international effort to grant fundamental

rights and freedams to these unfortunate human beings. There

are several reasons which reflect the significance of the 1951

Convention:

1.

The "1951 Convention attempted to establish an
international code of rights and privileges of refugees on
a general basis. Until 1951, several conventions,
arrangements and agreements dealt with the small numbers
of refugees. There was no general international

instrument until then.

The 1951 Convention took examples fram earlier
conventions, agreements and arrangements but the scope of
rights for refugees in the 1951 Convention have exceeded
these earlier instruments. The 1951 Convention covers
aspects of life and quarantees to refugees as a minimum
and these aspects are broader than in any of the previous
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instruments.l

3. Treatment of refugees is more favourable in the 1951
Convention than the previous instruments. For instance,
in the earlier agreements relating to the Russian and
German refugees only accorded social security or relief
provisions. While the 1951 Convention accorded that
refugee status was equal to that of the nationals of the

country of asylum. 2

4. The 1951 Convention allowed expulsion for reasons of
breach  of national security and connection with serious
crimes, while the earlier convention concerning German
refugees could expel refugees if they refused to a
“sufficient cause". No explanation of this term was

given. .

5. The 1951 Convention was the first Convention which
received a large number of States in its drafting.

Earlier conventions had received only a very small number

For instance, the 1938 Convention concerning the Status of
Refugees coming from Germany did not contain such provisions as
properties to which refugees could acquire; the prohibition of
penalties for illegal entry into refuge States by bona fide
refugees; the benefits of accammodation; etc.

The earlier conventions merely granted refugees the same rights
as foreigners in general, while the 1951 Convention treated
them as nationals, especially relating to elementary education.
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of States in the participation of drafting.3 The
Conference of Plenipotentiaries (Conference) which
actually drafted the 1951 Convention was attended by 26
representatives of States and 2 observers. Furthermore,
- the representatives attending the Conference were fram the
five major ocontinents rather than simply European or

American representatives.

6. The 1951 Convention relates to refugees fram all parts of
the world,4 whereas the earlier conventions referred to

- European refugees. The 1951 Convention does contain same
stipulations of a restrictive nature, due to the desire of
the founders of the 1951 Convention to reach unanimity in
the Conference and not to draft a document which may have
been perfectly worded but not acceptable to many of the
participating govermments. It is important to note that
provisions of the 1951 Convention need not be applied by
the " States as they have been drafted; most of the
provisions will be weakened by reservations (see Articles
below).. Much will obviously depend on the conditions
under which the individual govermments will agree to
adhere to this Convention.® The 1951 Convention, although

The first agreement on the legal status of refugees (Russian
and Armenian) consisted of 12 members but was drastically
reduced to 5 when the actual convention was revised. Only 8
representatives took part in drafting the provisional agreement
on the status of German refugees, but the number dropped to 7
when the permanent convention was drafted.

The 1967 Protocol Relating to the Status of Refugees abolished
the geographical and dateline limitations.

So far, 106 States have ratified this Convention.
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needing improvement in certain areas, does establish a
satisfactory legal status, in the absence of any other

refugee instrument.

ON OF THE "REFUGEE" : OOMMENTARY AND ANALYSIS

Article 1 of the 1951 Convention was not properly drafted,® and
the heading was too narrow, dealing with exclusion grounds,
geographical scope of application and definition of a
"refugee". The sequence of paragraphs does not appear to be
logical;7 the three separate sections (D, E and F) begin with
the same words: “"This Convention shall not apply ...". They
should have been cambined into one. The actual text contains
expressions which confused the representatives at the
Conference about interpretation and meaning® and there were
same deficiencies and irregularities. Why was this? Basically
because of two prime factors. Firstly, there was shortage of
time available and, secondly, there appeared to be a reluctance
by several delegates to change a text which had been adopted by
the General Assembly.

The actual definition of the term "refugee" was the result of

the work of the Ad Hoc Committee at its first session; the

The Representative of Israel was very critical, see SR.34, p.13
in which others joined: SR.34, p.14.

ggi' instance, para (6) would logically belong at the end. See
ow.,

For instance, the Representative of France was unsure of the
expression "in Europe or elsewhere" in para B; see SR.34, p-13.



138

definition adopted by the Econamic and Social Council on 11
August 1950; and the Resolution of the XI Session which was a
proposal to the General Assembly. It was incorporated in the
draft convention prepafed by the Ad Hoc Cammittee at its second
sessidr;. 'I‘hé revision took place in the General Assembly at
its 5th Session and amendn\;:nts introduced in the latter by the
Conference. It was the same as adopted in Resolution 429(v) of
the General Assembly of the "Draft Convention Relating to the

Status of Refugees" annex.

The Conference did introduce several corrections and
amendments, which refer to para A(2),9 para F(b)10 and changes
of wording without amendmént in substance in para C(5), C(6),
F(a) and F(c). The Conference extended4 Section F of the
General Assembly’s resolution whereby the contracting States
could add to thé definition of the term “refugee" other
persons, including suéh as might be recammended by the General
Assembly. However, the Conference adopted Resolution E which,
incidentaily, was introduced by the British representé\t::i.ve,11
in order to c&er ﬁhe contents of former para F of Article 1,12

to read the following:

10

11
12

Assimilating membership in a particular social group in a race,
etc; Section B (instead of global validity, the possibility of
extending the scope of the Convention to extra-European
refugees); Section D (providing that refugees, now under the
protection of the UNHCR shall came under the provisions of the
Convention when the protection ceased).

Exclusion of -common criminal from protection - only a verbal
amendnment. ' ‘

A/Conf.2/107.
SR.35, p.43.
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“THE CONFERENCE,

EXPRESSES the hope that the Convention relating to the
Status of Refugees will have values as an example
exceeding its contractual scope and that all nations will
be quided by it in granting so far as possible to persons
in their territory or refugees and who would not be

covered by the terms of the Convention, the treatment for
which it provides.*“

Article 1: Section A

Text

"Article 1
DEFINITION OF THE TERM "REFUGEE"

A. For the purposes of the present Convention, the term
"refugee" shall apply to any person who:

(1) Has been considered a refugee under the
Arrangements of 12 May 1926 and 30 June 1928 or under
the Conventions of 28 October 1933 and 10 February
1938, the Protocol of 14 September 1939 or the
Constitution of the 1International Refugee

Organization;

Decisions of non-eligibility taken by the
International Refugee Organization during the period
of its activities shall not prevent the status of
refugee being accorded to persons who fulfil the
conditions of paragraph 2 of this section;

(2) As a result of events occurring before 1 January
1951 and owing to well founded fear of being
persecuted for reasons of race, religion,
nationality, membership of a particular social group
or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that
country; or who, not having a nationality and being
outside the country of his former habitual residence
as a result of such events, is unable or, owing to
such fear, is unwilling to return to it.

In the case of a person who has more. than one
nationality, the term “the country of his
nationality" shall mean each of the countries of
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which he is a national, and a person shall not be
deemed to be lacking the protection of the country of
his nationality if, without any valid reason based on
well-founded fear, he has not availed himself of the
protection of one of the countries of which he is a
national."”

Analysis
As one can see from the text of Article 1, the definition is
partially described in words and partially refers to the

following six international documents:

(1) Arrangements of 12th May 1926.

(ii) Arrangements of 30th June 1928.
(iii) Conventions of 28th October 1933.
(iv) \ Conventions of 10th February 1938.
(v) The Protocol of 14th September 1939.

(vi) The Constitution of the International Refugee

| Organisations.

in: the original draft prepared by the Ad Hoc Camittee at its
firsAt~ sgssion, no reference to these previous documents was
made and the term "refugee" per se was described in full in the
draft. The new system which was introduced by the
aforeﬁentioned Resolution of the ECOSOC, was taken over by the
Ad Hoc Camnittee at it second session, the General Assembly and
the Conference. It was based on a proposal made by the
representative of Francel? to the Social Cammittee of ECOSOC
which acknowledged to rewrite the definition adopted by the Ad

13

E/L.82.
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Hoc Committee more in form than in substance.l4 oOn the basis
of Article 1, para A(l), the following categories of persons

were considered "refugees":

Group A
Persons recognised as refugees on the basis of conventions
preceding the Second World War:

(1) Russian refugees.

(ii) Armenian refugees.

(iii) Assyrian or Assyro-Chaldean and assimilated

refugees.

(iv) Turkish refugees.15

(v) Refugees coming fram Germany.

(vi) Austrian refugees.

Group B
There were some refugees who were under the mandate of the IRO

who also enjoyed the benefits of other conventions before the
outbreak of the Second World War. Among this category, there
are many persons who have been recognised as "refugees" under
the 1951 Convention, even if they had not came under the

mandate of the IRO. - There were seven categories of persons

14
15

E/AC.7/SR.159, p.8.
Under the terms of the Protocol of Lausanne of 24 July 1923.
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which the IRO cared for.l® In contrast to Article 1, the IRO
Constitution did provide for the exclusion from protection of
certain groups, for instance, war criminals or traitors and
those who had perseéuted the populations of United Nations

member countries.

In para.A(l) , Stress must be placed on the phrase "Has been
considered as a reéfugee under ...". These words clearly
indicate that Article 1, para A(l) refers to only such refugees
as were in fact recognised as "refugees" by the camwpetent
authority to make such a determination and not to call all
persohs who could qualify as such on the basis of the
a:cféxigements stib.ilated in para A(l). The High Commissioner

stipulated: ‘

"... an Armenian presenting himself for the first
time as a refugee would not be covered by the
provisions of sub para 1 ..." 17

Similarly, it is clear that a determination made by the
catpétent authorities under the international acts stated in
this section recognising a person as coming under any of these

agreerﬁents is sufficient to make this person a "refugee" in the

16

17

(1) Victims of Nazi and Fascist regimes; (ii) Spanish
Republicans and other sections of the Falangist regimes; (iii)
Persons who were already refugees before the outbreak of World
War II; Persons, other than displaced, who are outside the
country of their nationality or former habitual residence and
who, as a result of events subsequent to the outbreak of the
Second World War, are unable or unwilling to avail themselves
of the protection of the government of their country of
nationality or former nationality. :

SR.22, p.17.



conventional sense. It appears that the determination arrived
at is binding on all contracting States, irrespective of
whether it was made by IRO, any other campetent international
agency or a party to a convention.

In the second part of para A(l), there may have been?e;é?fﬁs
who were not recognised as refugees by the IRO, for whatever
reasons,18 but were recognised as refugees by the 1951
Convention, provided they satisfied para A(2). Para A(2) was
intended to cater for-those persons who were not covered by
para A(l). This definition, along with that stipulated in sub
para (1) was used in the statute of the office of the UNHCR,
stipulating the persons who, in the view of the United Nations,
were in need of internmational protection. There are same

conditions attached to para A(2) which are as follows:

(1) If the asylum-seeker and seeker of refugee status has a
nationality he mst be outside the country of his
nationality; if, however, he has no nationality then he

must be outside the country of his habitual residence.

(ii) The asylum-seeker and seeker of refugee status has a
nationality owing to well-founded fear of being persecuted
for specified reasons of race, religion, nationality,

membership of social groups!® or of political opinion.z0

18

19

Maybe because they did not apply for protection or assistance
or because their application was rejected.

This particular phrase was introduced by the Conference on the
basis of a Swedish amendment (A/Conf.2.9).
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It seems clear that a person without nationality must be
outside the country of his habitual residence for the same
reasons because otherwise he could not be unable to return
thereto, although para A(2) does not say so directly. The
draft’l read as follows: *... who has had habitual
residence ...". The General Assembly did improve on the

. text but there is no reason to assume that it intended to
“do more than simply improve the language. The British
representative was+of the opinion that sub para 2, as
drafted by the General Assembly, provided two conditions:-

(a) One referring to persons with a nationality.

(b) The other referring to stateless persons.
The British representative contended that:

"... in his view, under a literal interpretation
of this sub para, the requirements that the
events took place before Jan 1 1951, and that
the departure fram his home country happened for
fear of pezrésecution did not apply to stateless

persons. "

(iii) If the asylum—seekex" has a nationality, he must be unable
or, becagse of fear of persecution, unwilling to avail
himself of the protection of his goverrment. If the
asylum-seeker is stateless, he must be unable or, because

20
21

22

See below. °

Whig:h was adopted by the Ad Hoc Committee (second session),
Article 1, para A(3).

SR'23’ p.8.
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of the same fear, be unwilling to return to the country of

his former habitual residence.

(iv) The fear of persecution in both of the above cases must be

based on events which occurred before January 1, 1951.

Para_ A(2) contains a number of expressiopns which require
comnentary and analysis

(a) "Events occurring before 1 Jammary 1951°

What are these "events"? This term refers to actual
happenings which provoke "fear of persecution“. The Ad
Hoc Cammittee defined the word "event" as "happenings of
major importance involving territorial or profound
political changes as well as systematic programmes of
persecution (in this period) which are after-effects of

earlier changes". 23

The Ad | ‘Hoc Cammittee ﬁay have defined the expression
rather too restrictively, because a govermnment may begin
persecuting a racial or religious minority or it may
prohibit certain political movements, although no
"profound political changes® have occurred.2* It may be
appropriate to define "events" as happenings which create
conditions under which a group of persons became victims
of racial, religious, national, social or political

persecutions. This may get rid of the instances such as

23
24

E/1618, p.39.

For instance, South Africa.



146

riots in certain regions or events which are being
cartbatted by the authorities because in such cases there
would be no reason for a person possessing a nationality
to avail himself of the protection or be unwilling to
return to the country of his former residence. The temm
“former habitual residence" does not necessarily refer to

a locality but to:

"... the country in which he (the refugee) had
resided and where he had suffered or_ fear he
would suffer persecution if returned.”

The Ad Hoc Camittee had stipulated that "events" included
certain “after-effects".. The Ad Hoc Cammittee further
contended that the date of January 1, 1951:

"... excludes events ... which happened after
that date but does ot exclude persons who may
became refugees at a later date as a result of
events before them, or as a result of after-
effects which occurred at a later date ..."

The represéntative of France correctly stipulated that
“events occurring before January 1, 1951 imply all the

consequences of such events".27

There is no doubt that the circumstances that an asylum-
seeker found himself outside his country after January 1,

25
26
27

E/1618, p.39.
E/1618, p.39.
SR.28, p.9.



1951 would make him eligible under the 1951 Convention
provided the reason for his persecution lay in an event or
happening which occurred before this date. The
representative of France, in order to clarify the
igtenﬁon of the Ad Hoc Camnittee, proposed the format
“events in Europe before 1 January 1951 or circumstances
directly resulting from such events”.28 The Committee
agreed to inplement this form of words,?® but the
representative of the US was unhappy and requested the
elimination of 'the latter part on the grounds that they
appeared redundant and did not modify the meaning of the
‘original text proposed by the Ad Hoc Committee and that
"to legislate for the result of a result might be taking
things too far*.30

In the EOOSOC, the US representative stated:

"... these words were too vague and that, if
they are retained, the Convention would be
applicable to persons who became refugees
because of results of events which have taken
place before January "1, 1951 and might
establish a chain of «causes and effects
- extending into the year 3,000 AD and beyond." 31

The ECOSOC decided to keep these words, but the General
Assembly excluded them on the assumption that the temm

28
29
30
31

E/L.82 and E/AC.7/SR. 159, p.16. (Social Comnittee).
E/AC 7/L.66.
E/AC 7/SR.165, pp.9, 11.

XI Session, 406 meeting, para 87.



(b)

"events" included their consequences. There is no real
prablem . of persons fleeing fram States in which
govermments had changed and these persons had actually
faced the threat of “well-founded fear of being
persecuted" or on any grounds stipulated in para A(2);
such people would be eligible under the 1951 Convention.

*Fear of being persecuted*®

The. 1951 Convention does not speak of actual persecution
to which a person is subjected to, but speaks of “fear of
being persecuted". This expression was established to
signify that a "person has either been actually a victim
of persecution or can show good reason why he suffers fear

of persecution”.32

Who decides whether the “fear" suffered by the asylum-
seeker is well-founded or not? The whole question of
deciding upon the eligibility of persons falling within
para A(2). . This paragraph deals with persons whose
"refugee status" has not been made binding for the
Contracting Parties. There appears to be no provision
within the 1951 Convention which enforces the Contracting
States to accept a decision made by the United Nations or
other authority. De facto, the determination made by the
High Commissioner under section 6A(ii) of the Statute33 is
not binding upon a State. The definition for the purposes

32
33

E/1618, p.39. For full elaboration, see Chapter Eight.
See UNHCR section. |
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of UNHCR is broader than under the 1951 Convention. So a
person may be a refugee under the terms of the Statute and
not under the 1951 Convention and vice versa. The
definition of "refugee" in the Statute is different from
the 1951 Convention purely because para C(b) of the
Statute is not incorporated into the 1951 Convention. The
asylum-granting State has camplete discretion. The right
of Contracting States to define the refugee is limited in
two ways: firstly, by the right granted to the High
Camnissioner to supervise the application of the 1951
Convention34 and, secondly, by the general right of every
Contracting State to follow up the implementation by
others and especially by the provision of Article 38 of

the 1951 Convention.

"Person must be outside the country of his nationality"

The 1951 Convention provides, as one of the conditions for
being granted ‘refugee status", that the person be
"outside the country of his nationality or habitual
residence" owing to fear of being persecuted. It does not
require that the person shall have left the country of his

nationality for such a reason.

In the first draft of the Ad Hoc Cammittee, the condition
was that the person “"has left or ... is outside the

country ...", whilst the text of EQOSOC and that of the Ad

34

Section 8(8) of the Statute and Article 35 of the 1951
Convention.
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Hoc Committee (second session) referred to "persons who
had ‘to leave, shall leave or remain(s) outside the
country”.  Since "being" or "remaining" was considered as
sufficient grounds, it was clear that "leaving" per se was
not a precondition for making a person a “refugee* or,
alternatively, the circumstance that a person might have
left the country in a regular manner but remained abroad

because "fear of persecution* was sufficient under the

‘'first two drafts to meet the requirements of Article 1.

It was for this reason that the General Assembly dropped
the term "leaving" and made the definition contingent on
"being outside the country". However, despite this, the
British representative insisted that departure for fear of
persecution was required.3% The French representative on
the Ad Hoc Camnittee suggested that Article 1 should also
cover persons who were outside their country when

persecution began and were unable to return because of

fear of persecution.36

The 1951 Convention is also applicable to asylum-seekers
who had lost their nationality (a proposal of the US
representative) ,37 after they had left their country
because such a case is covered by the inability of a
person to avail himself of the protection of the country

of his nationality. One is unsure of the term “habitual

35
36
37

SR.23, p.8.
SR.17, p.6.
E/AC 7/SR.160, p.11.
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residence"”. boes it mean the country where a non-
persecuted stateless person38 resided and which later
began to persecute him, or does it mean that residence of
persons who had left their country of nationality owing to
"fear of persecution" and were later subjected to

persecution in the country of refuge?

The dateline "January 1, 1951
Why was this particular date chosen? It was chosen for

the following reasons:-

(1) On this date, the office of the UNHCR had begun its
official work.

(ii) The Ad Hoc Committee had agreed on this date to
enable the governments to know at the time they
became parties of the 1951 Convention, the extent of
their obligations,39 while without such a dateline,
the Contracting States may have been asked to
uxxd;rtake obl‘igations in respect of refugees (future
numbers would be unknown and unpredictable).

(iii) The dateline of “January 1, 1951" was retained,
mainly to have the same date in order to restrict the
obligations of governments to such groups of refugees
as they could assess opposition to unlimited
responsibility was woiced at the time of the

38
39

For instance, a resident before the First World War.

E/1618, para 3.
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discussion of the Ad Hoc Committee draft, in the

Social Cammittee of the EC0SOC.40

(e) The term "unwillingness®
This temm did not bring joy to the drafters, purely
because there is a formal connection between being
"unable" and having "a well-founded fear of being
persecuted". However, if the term "well-founded fear" is
taken as discussed above, it can be seen that “inability"
or "unwillingness" refers to persons (either possessing a
nationality or statelessness) whose protection by the
country or return thereto is actually derived. It is

advantageous- at this stage to note the comments of the Ad

Hoc Camnittee. They stated:

"... that for the purpose of this subparagraph
(a.1(c)) and subparagraph A2(c) and therefore
for the draft convention as a whole, - "unable"
refers primarily to stateless refugees but
includes -also refugees possessing a nationality
who are refused passports or other protection by
their own govermment. "Unwilling" refers to
refugees who refuse to accept the protection of
the govermment of their nationality.® 41

It may be better to follow this interpretation which,
incidentally, was based upon .that of the French
representative in the ECOSOC (Social Camuittee).

40 E/ac 7/sR.158, p.15; SR.159, pp.5-6.
41 E/1618, p.39.
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"Race, religion, nationality, membership of a particular
social group and political opinion® as being grounds for
persecution

The UNHCR Handbook states that a person must show well-
founded fear of persecution for one of the reasons stated
above. It is immaterial whether the persecution arises
fram any single one of these reasons or fram a carbination
of two or more of them.42 These reasons for persecution
will frequently overlap. Usually there will be more than
one element combined in one person; for instance, a
poutical opponent who belongs to a religious or national

grohp, or both.

Race
The term “race", along with “political opiriion" and
"religious belief", was first used in 1938 to allow
emigration from Germany and Austria. The Administrative
Memorandum 39 of Supreme Headquarters'’ Allied
Expeditionary/ Force, in pai'agraph 32, were responsible for
assistance to displaced persons and refugees fram Germany
and Austria. In this péragraph, assistance was only to be
granted to persons persecuted because of their race,
religion or activities in favour of the United Nationms.
The force helped Jewish victims of Nazi persecution who
had been persecuted for race or religion or both. It can
be said that the early meaning of race is not only major

ethnic groups, but also groups which are less easily

42

Para 66.
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differentiated by colour. Hence, in this context, race
refers as much to social prejudice as to colour, ethnic

origins and so on.

After the Second World War, the five categories were

incorporated in the 1951 Convention and the UNHCR statute

(except social group).

Paragraph 68 of the UNHCR Handbook understand the term
"race”, in its widest sense, to include "all kinds of
ethnic groups that are referred to as "races* in cammon
usage. Frequently, the term “race" will entail membership
of a specific social group of common descent forming a
minority within- a larger  population. Discrimination for
reasons of race has found world-wide condemnation as one
of the most striking violations of human rights. Racial
discrimination, therefore, represents an important element

in determining the existence of persecution.

The international commnity as a whole has expressed
particular abhorrence at discrimination on racial grounds,
as supported and evidenced by repeated resolutions of the
General Assembly.43 It is worthwhile mentioning Article 1
of the 1965 Convention on the Elimination of All Forms of
Racial - Discrimination, which defines that practice to

include distinctions based on "race, colour, descent or

43 See McKean, Equality and Discrimination under International

~ Law, Clarendon Press, Oxford, 1985, pp.152-165.
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national or ethnic origin".
The UNHCR Handbook, in paragraph 69, goes on to say:

"Discrimination on racial grounds will
frequently amount to persecution in the sense of
the 1951 Convention. This will be the case if,
as a result of racial discrimination, a person’s
human dignity is affected to such an extent as
to be incampatible with the most elementary and
inalienable human rights, or where the disregard
of racial barriers is subject to serious
consequences. "

The mere fact of belonging to a certain racial group will
not normally be enough to substantiate a claim to refugee
status. There may, however, be situations where, due to
particular circumstances affecting the group, such
membership will in itself be sufficient grounds to fear

persecution.44

The European Commission on Human Rights?5 determined that
in certain circumstances, degrading treatment within the
meaning of Article 3 of the European Convention can be
invoked in cases of discrimination on racial grounds. In
application 4403/76, Patel et al v United Kingdam,
regarding the claims by Ugandan Asians, it was alleged
that the effect of .the.Cammonwealth  Immigrants Act 1968

was to discriminate against certain citizens of the UK and
Colonies on the grounds of race and colour and that the

44 umer Handbook, para 70.

45 Decisions of the ECHR, 31-7, 1979071, at 112, IV.
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Act contravened Article 14 of the European Convention read
in conjunction with Articles 3 and 8. Discrimination on
racial grounds can, in certain circumstances, constitute
degrading treatment within the meaning of Article 3 of the
European Convention on Human Rights. The main object of
the 1968 Act was to exclude fram the UK, citizens of the

UK ard Colonies from East Africa who were of Asian origin.

It is important to mention that membership of a minority“6
does not autamatically lead to recognition of refugee
status.4” The co-existence of several national groups
within the same frontiers can create conflict likely to
lead to persecution. Although in paragraph 69 (above)
discrimination on racial grounds will frequently amount to
persecution in the sense of the 1951 Convention, States
are very reluctant to accept that certain discriminatory

treatments amount to persecution on the grounds of "race".

Religion
The UNHCR Handbook refers to the Universal Declaration of

Human Rights, and the Human Rights Covenant proclaims the
right to freedam of thought, conscience and religion
(which includes the freedom of a person to change his
religion and his freedom to manifest it in public or

private, in teachihg, practice, worship and observance. 48

46
47
48

That is, persecuted.
The Viraj Mendis case. See Chapter Eight.
Para 71.
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In paragraph 72, the Handbook states:

"Persecution for “reasons of religion" may
assume various forms, eg. prohibition of
membership of a religious cammnity, of worship
in private or in public, of religious
instruction, or serious measures of
~ discrimination imposed on persons because they
practice their religion or belong to a
particular religious cammnity.*

Persecution on the grounds of religion can cover a great
many issues but the main theme is to what extent
discrimination or religious intolerance constitutes
persecution within the meaning of the 1951 Convention.
Unfortunately, religion has been the basis upon which
govermments and peoples have singled out other for
persegution.49 The intolerance may be based upon,
firstL]..y, a person’s menbership of a religious commnity;
secondly, religiously motivated acts or amissions such as
refusal to do military service; thirdly, personal faith or
private worship; and, fourthly, participation or

insistence on forms of public worship.

The Universal Declaration of Human Rights in Article 1830

states that:

"Everyone has the right to freedam of thought,
‘conscience and religion; this right includes

49

50

For instance, the Turks and the Christians; and the Nazis and
the Jews. Contemporary examples include Jehovah's Witnesses in
Africa or members of the Baha’i faith in Iran.

GA Resolution 217A (III), 10 December 1948.



freedom to change his religion or belief, and
freedam, either alone or in cammnity with
others, and in public or private, to manifest
his religion or belief in teaching, practice,
worship and observance."”

This is elaborated upon in Article 18 of the 1966 Covenant
on Civil and Political Rights®l and again in Article 9 of
the European Convention on Human Rights which also
expressly recognises the freedom to change a religion or
belief. -

In 1981 the UN General Assembly adopted the "Declaration
on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief".32  This
Declaration proclaims and stipulates basic religious
rights and freedoms and indicates the interests to be
protected, the infringement of which may signal

persecution.

Refugee status has been granted to groups such as the
Baha’i faith in Iran, but States still require that such
attacks be personalised against individual members of the
faith, 1If this is so, then a person fleeing a massacre

would often not count as a "refugee”.

The Handbook, in paragraph 73, states:

51

52

See louis Henkins'’ e International Bill of Rights: The

Covenant on Civil and Political Rights, Columbia University

Press, New York, 1981.
GA Resolution 36/55 of 25 November 1981.



“Mere membership of a particular religious
camunity will normally not be enough to
substantiate a claim to refugee status. There
may, however, be special circumstances where
mere membership can be a sufficient ground.”

The "special circumstances" is not defined by the Handbook

and it is unclear as to what these circumstances are.

There is a great reluctance within municipal laws to
actually recognise discrimination based either on race or
on religion within the meaning of the 1951 Convention. It
is still unclear today as to what the damestic courts
imply as "racial" or "religious" discrimination, although
these courts are using a case-by-case adjudication which

could result in decisions going the other way.

Nationality 53

The term “nationality" was originally included in the
first draft -of the Ad Hoc Committee. The interesting
question arises, how can a national of a country be
persecuted by his/her own government purely on the basis
of his nationality? Also, could a person having no
nationality be persecuted on reasons of nationality. The
term “nationality" was taken from Article 2 of the

Universal Declaration of Human Rights (reference was made

53

The term “nationality" is discussed by E. Schwelb, "“The
International Convention on the Elimination of All Forms of
Racial Discrimination*, ICIQ, Vol.15, 1966, pp.1006-1011. See
also Brita Sundberg-Weitman, Discrimination on Grounds of
Nationality, North-Holland, New York, 1977.
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in the Preamble of the 1951 Convention). However, the
term “nationality" is not to be understood only as
"citizenship". It refers also to membership of an ethnic
or linguistic group and may occasionally overlap with the
term "race". Persecution for reasons of nationality may
consist of adverse attitudes and measures directed against
a national (ethnic, linguistic) minority and in certain
circumstances the fact of belonging to such a minority may
in itself give rise to a well-founded fear of
persecution.®* This category may also include persecution
for lack of nationality and under the 1951 Convention such
stateless personsl may probably claim persecution because
of membefship of a barticular social group. AMoreover, it
is not necessary that those persecuted should constitute a

minority in their own country.55

The co-existence within the boundaries of a State of two
or more national (ethnic, ' linguistic) groups may create
situations of conflict and also situations of persecution
or danger of persecution. It many not always be easy to
distinguish between persecution for reasons of nationality
and persecution for reasons of political opinion when a
conflict between national groups is combined with
political movements, particularly where a political

movement is identified with a specific *nationality".%6

54
55
56

See UNHCR Handbook, para 74.
Ibid., para 76.
See UNHCR Handbook, para 75.
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The travaux préparatoirs did not define the meaning of

"nationality" but it can be said that this term is usually
interpreted quite broadly to include religious, cultural
origins and membership of ethnic and linguistic
cammunities, within the 1951 Convention and the UNHCR

Statute. 57

Article 27 of the 1966 Covenant on Civil and Political

Rights states:

"In these States in which ethnic, religious or
linquistic minorities exist, persons belonging
to such minorities shall not be denied the
right, in commnity with the other member of
their group, to enjoy their own culture, to
profess and practice their own religion, or to
use their own language”.

Related work of the Commission on Human Rights has also
included "national minorities“, but controversial aspects
do exist in the meaning of the term. One can also argue
that inclusion of national minofities in the Camnission’s
work was inappropriate in view of the wording of Article
27.58  Can one arque that those persecuted should always
constitute a minority in their own country? Governments

which are controlled by a small mmber of people tend to

57  Article 1B and para 6(ii), respectively.

8 See UN Doc. 1980713, pp.126-34; Resolution 37 (XXXVI), 12 March
1980, p.198.
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resort to oppression,59 and any ‘undesirable’ or
opposition groups, no matter what their size, could be
their target.

‘“Nationality" can be broadly interpreted, in that points
of distinction can be illustrated as the basis for the
policy and practice of persecution. There may be same
overlap between the various grounds and, likewise, factors
from the criteria on analysing “nationality” may
substantially contribute to a “well-founded fear of
persecution".

Membership of a particular social Group 50

‘The representative of Sweden in the Ad Hoc Committee
introduced an amendment to include a “catch all" social

group category in Article 1A stating:

*... experience had shown that certain refugees
had been persecuted because they belonged to

particular social groups ... such cases existed
and it would be well to mention them

explicitly.* 61

The term "social group"62 is far from easy to define.

59

60

61

62

See "Selective Genocide in Burundi*, Minority Rights Group,
Report No.20, 1974. See also, "The Two Irelands - The double

minority", Minority Rights Group, Report No.2 (Rev.), 1979.
For a camprehensive analysis of definition of “social group and

minorities*, see, Tajfel in The Psychology of Minorities,
Minority Rights Group, Report No.38, 1978, p.3.

UN Doc. A/Conf. 2/SR3 at 14. And see Helton, “"Persecution on
Account of Membership in a Social Group as a Basis for Refugee
Status”, CHRIR, Vol.15, No.l, Fall, 1983.

“Social group” is missing fraom the UNHCR Statute.
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There is a substantial body of material which discusses
the term "social group". Examples of “social group”
include "family, age, sex, lanquage, religions, ..." and
so on. Basically, the term "social group" could mean
people within a certain relationship or having a certain
degree of similarity, or a coming together of those of
like class or kindred interests.

"Social group"”, although difficult to define has the
potential to considerably extend the scope of the 1951

Convention. Thirty-seven years after the campletion of
the 1951 Convention, it is only the individual States who

can take this initiative of State interpretation. The
essential element in any description is the factor of

shared interests, values or background.

International practice has recognised social factors in
the scope of other international instruments. Article 2
of the 1948 Universal Declaration of Human Rights includes
*national or social origin, property, birth or other
status" as prohibited grounds of distinction and this form
of words is repeated in Article 2 of the 1966 Covenants on
Econamic, Social and Cultural Rights and Article 26 of
Civil and Political Rights which states that equality and
protection before the law should be observed and
implemented. '

The UNHCR Handbook attempts to define a “particular social
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group” as coamwprising of persons of similar background,
habits or social status. A claim to fear of persecution
under this heading may frequently overlap with a claim to
fear of persecution on other grounds, ie. race, religion

or nationality.63

Membership of such a‘particular social group may be at the
root of-persecution because there is no confidence in the
group’s loyalty to the Govermment or because the political
outlook, antecedents or econamic activity of its members,
or the very existence of the social group as such, is held
to be an obstacle to the Govermment'’s policies.64
Importantly, mere membership of a particular social group
will not nomaily be ehough to substayntiater ar claim to
refuge;e status. There may, however, be special
circumstances when mere membership can be a sufficient

group to fear persecution. 65

Political opinion

The term “political opinion" is by far the most widely
recognised category of persecution. The aspect of
political opinion is inherent in the interpretation of
"social group” and as well seems part of the categories of
“race", "religion" and “"nationality”, since persecution of

these latter groups is usually based on an assessment by

63  para 77.
64 Para 78,

65  para 79.
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the ruling government and these groups constitute a
political threat to the status quo. Consequently, there
is usually same political underpinning to every claim.
For this reason the political opinion'category constitutes
the broadest grounds for persecution. The travaux

préparatoires of the 1951 Convention simply borrows the
category fram the Constitution of 1946, IRO Section Al(c)

and remains silent about its scope and meaning.

Article 19 of the Universal Declaration of Human Rights

states:

"Everyone has the right to freedom of opinion
and expression; the right to include freedam to
hold opinions without interference and to seek, -
receive and import information and ideas through
any media and regardless of frontier."

The basic principle is restated in Article 19 of the
Covenant on Civil and Political Rights, but the right to
freedom of expression is qualified with reference to
special duties and responsibilities, although certain

types of opinion may therefore be v.n::lcceptable.66

Holding political opinions different from those of
govermments is not in itself a ground for claiming refugee
status and ‘an applicant must show that he has a fear of
persecution for holding such opinions. This presupposes
that the applicant holds opinions not tolerated by the

66

See Henkin, op.cit., at p.216.



authorities, which are critical of their policies or
methods.. It also presupposes that such opinions have came

to the notice of the authorities or are attributed by them

‘to the applicant. the political opinions of a teacher or

writer may be more manifest than those of a person in a
less exposed position. ° The relative importance or
tenacity of the applicant’s opinions - insofar as this
can be established from all the circumstances of the case

-"will also be relevant.®57

While the definition speaks of persecution "for reasons of
political opinion®, it may not always be possible to
establish a causal link between the opinion expressed and
the related measures suffered or feared by the applicant.
Such measures have only rarely been based explicitly on
"opinion". More frequently, such measures take the form
of sanctions for alleged criminal acts against the ruling
power. It  is, therefore, necessary to establish the
applicant’s political opinion which is at the root of his
behaviour, and the fact that it has led or may lead to his
persecution that he claims to fear. = An asylum-seeker
claiming fear of persecution because of political opinions
need not show that the authorities of his country of
origin know of his opinions before he left the country.
He may have concealed his political opinions and never

suffered any discrimination or persecution. However, the

mere fact of refusing to avail himself of the protection

67

UNHCR Handbook," para 80.



167

of his govermment, or a refusal to return, may disclose
the applicant’s true state of mind which gave rise to fear
of persecution. In such circumstances, the test of well-
founded fear would be based on an assessment of the
consequences that an applicant having certain political
dispositions would have to face if he returned.68

Where a person is subject to prosecution or punishment for
a political offence, the Handbook states:

"... a distinction may have to be drawn
according to whether the prosecution is for
political opinion or for politically-motivated
acts. If the prosecution pertains to a
punishable act camnitted out of political
motives, and if the anticipated punishment is in
conformity with the general law of the country -
concerned, fear of such prosecution will not in
itself make the applicant a refugee." 69

The Handbook, in paragraph 85, does refer to excessive or

 arbitrary punishment which will amount to persecution.

The Handbook states that in determining whether a
political offender can be considered a refugee, regard
should be had to the following elements:- ‘

(1) his political opinion;
(ii) personality of the applicant;
(iii) the motive behind the act;

(iv)  the nature of the act committed;

68
69

Ibid., para 83.
UNHCR Handbook, para 84.
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(v) the nature of the prosecution and
‘its motives; and,
(vi) the nature of the law on which

" " persecution is based.’0 -

These elements may go to show that the person concerned
has a fear of ‘persecution and not merely a fear of
prosecution and punishment (within the law) for ‘an act
ccmﬁtted by him. Thus, the UNHCR Handbook gives a
fairly liberal interpretation, but nowhere is the issue of

"political opinion" realistically handled.

What value can be attached to protection by the present State
if the persecutee cannot return to his permanent residence
because the protecting State has no authority to intervene if
he suffers persecution? There is no mention of this within the
1951 Convention and these persons have to be treated on the
basis of realities. Alternatively, if “protection" per se is a
mere formality, the person in question should be regarded (if
he so desires) as a refugee even if the protecting State is
willing to grant him protection and the refugee has no valid

reason for refusing to accept it.

The British representative proposed a provision relating

to treatment of persecutees who possess dual or even

70

Ibid., para 86.
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triple nationalities.’! The second sub-paragraph of para
A(2) deals with this provision. Since only those persons
possessing a nationality are deemed to be refugees who do
not enjoy the protedion of a government, the circumstance
that a person is unable or unwilling to avail himself of
the protection of one country is not sufficient if there.

is another country willing to extend to him protection and

-there appears-to-be no valid reason for him to refuse such

protection. As stated. above, the unwillingness must be
based upon "well-founded fear" of persecution, the valid

reason for refusing protection must be based on "fear".

Article 1: Section B .

V“B.(l) For the purposes of this Convention, the words

"events occurring before 1 January 1951" in Article
1, Section A, shall be understood to mean either:

a. "events occurriné in Europe before 1 January
1951" or ‘ .

b. "events occurring in Europe or elsewhere
before 1 January 1951", and each Contracting
State shall make .a declaration at the time of
signature, ratification or accession, specifying
which of these meanings it applies for the
purpose of its obligations under this
Convention.

(2) Any Contracting State which has adopted
alternative (a) may at any time extend 1its

obligations by adopting alternative (b) by means of a

notification addressed to the Secretary-General of
the United Nations."

71

For instance, Pakistani, Irish and Jamaican nationals.
Discussed at the Social Camnittee of the ECOSOC (E/AC.7/L.63).
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Analysis

Section B deals with the "geographical® origin of the refugees.
The question arose whether the 1951 Convention should be
restricted to events in Europe or in the world at large.’2 The
Ad Hoc Camnittee proposed to limit the events to Europe and the
ECOSOC sustained this view. The General Assembly, however,
crossed out the reference to Europe,’3 which would have made
para A(2) applicable to the whole world. The Conference, on
the suggestion of the French representative, 74 followed a
neutral line by wording Section B in such a way as to leave to
every Contracting State the choice of restricting the 1951
Convention to "events occurring in Europe" or extending it to
cover Europe and any other Continent. From the text (above)
one can see the words “events occurring in Europe and
elsewhere". The earlier word.mg was “in Europe or in Europe
and other Continents". The Conference took the view that the
Camittee should permit every State to add to "Europe any
Continent it wanted, but the President of the Conference
restricted the choice to persons who became refugees as a
result;, of events in Europe alone or of events in Europe or
anywhere else in the world,?® or the aspect of Europe and the

72

73

74

75

The African States in the early 60s felt that this Convention
was primarily for the European refugees and there was a need
for an African Convention which could cater for the African
refugees, hence the QAU Convention on African refugees was
born.  Also, the 1967 Protocol abolished this geographical
limitation. See Chapter Five.

Both in the Statute and in the proposed Article 1 of the 1951
Convention. 4 o : -

SR.3, p.12 and SR.19, pp.11ff.
SR.33, p.20.
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rest of the world, or *"without qualifications as to area of
origin®.76  This provision has clearly .caused the most
difficulties, 50 a person who fﬁlfils' the section A(2) of
Article 1 may be considered a refugee in one Contracting State
and yet not recognised as such in another. To elaborate these
difficulties, two new refugee instruments were forrulated in
the 1960s, namely the 1967 Protocol and the -1969 QAU
Convention (further elaboration in Chapter Five).

3.1.3 Article 1: Section C
Text
"C. This 'Convention shall cease to ‘apply to any
person falling under the terms of section A if:
(1) Hé has voluntarily re-availed himself of the
protection of the country of his nationality; or
(2) Having lost his nationality, he has voluntarily
re-acquired it; or ~ . ,
(3) He has acquired a new nationality, and enjoys the
protection of the country of his new nationality; or
(4) He has voluntarily re-established himself 1n the
country which he left or outside which he remained
owing to fear of persecution; or
(5) He can no longer, because the circumstances in
connexion with which he has been recognized as a
refugee have ceased to exist, continue to refuse to
avail himself of the protection of the country of his
nationality;
(6) Being a person who has no nationélity he is,
because the circumstances in comnexion with which he
has been recognized as a refugee have ceased to
exist, able to return to the country of his former
- habitual residence;
76

Ibid,, pp.13 ff.



O

Provided that this paragraph shall not apply to a
refugee falling under Section A(1l) of this Article
who is able to invoke campelling reasons arising out
of previous persecution for refusing to return to the
country of his former habitual residence."

Analysis

The provisions of sub-paragraphs (2) to (4) -are simple to
understand, although these conditions were different to those
which were established in the IRO Convention.’? Paragraph C(3)
has produced same confusion and vagueness. The Dutch
representative introduced and proposed an amendment’8 which he
explained: |

*,.. that a refugee, who had acquired a new
nationality (either voluntarily or involuntarily) was
not to be deprived of his status as a refugee, if he
did not, or did not wish to, avail himself of the
protection of the country of his new nationality.*

The wording of this sub-paragraph referred only to cases of
voluntary acquisition of a. nationality,79 in which case there

-could be no question of lack of desire to avail oneself of the

protection of the country but only of an objective

impossibility to do so.

Paras C(1) and C(5) are rather strange and prampted great
debate. In the first case, para C(1l) stipulated the persons
who have voluntarily re-availed themselves of the protection of

77
78
79

See IRO Constitution, Annex 1, Part 1, Section D.

“SR.23, p.16.

SR.23, p.16.
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the country of their nationality. The French representative
contended that the French word for ‘“re-availed® was
“reclaimee". He stated that there was an cbvious discrepancy
between the two words, the first he explained indicated the
country of former nationality acceded to the request, while the
second referred only to a request for protection. The
difference was made more prominent in the Social Cammittee when
the French representative expressed his opinion that "the very
fact that a refugee asked his Consul for protection was proof
that he could return to his country without fear®". The British
representative suggested that it would be necessary for a
person to lose his status as a "refugee" that his request for
protection have met with a favourable reception.80 The French
proposal (same wording as in the text proposed by the Drafting
Coammittee of the Social Cammittee)8l in its English translation
and version, stipulated a person who *voluntarily makes a new
claim for the protection of the government of the country of
his former nationality". The final version which was actually
adopted by the ECOSOC used the word "re-availed”, but the
French text was not corrected accordingly. It can be stated
that fram the above wording a request alone is not sufficient

and the approval of the Goverrmment is a must.

Para C(5) stipulated persons who became “refugees" as a result
of “persecutory measures" which at a given time ceased to be
applied. The drafters of the 1951 Convention assumed that if a

80
81

E/AC. 7/SR.160, p.22.
E/AC. 7/L.66.
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“refugee" retained his original nationality, there will be no

reason for him to continue refusing to avail himself of he

.protection of his former govermment, which will not persecute

him and offer him same kind of protection. The drafters of the
1951 Convention also noted the psychological factor which
existed with persecution, torture or violation of human rights.
On suffering persecution or violation of human rights, the
asylum-seeker will develop same kind of distrust and scepticism
with that country or its nationals for the precise reason that

the drafters inserted the second part of para C(5).

“Campelling reasons arising out of previous persecution" was
substituted by the Conference for the words “"grounds other than
those of personal convenience® used in General Assembly
Resolution 429(V). The latter phrase was inserted by the
Israeli representativeS? whose “compelling reasons” could be
established in the same way as “"well-founded fear”.
"Campelling reasons” could cover either racial and religious
persecution, not only by governments but also by large sections
of the population which may not have changed their attitude
with the changes in the political arena. It need not
necessarily cover political persecution, because such

persecution can only be restricted to governmental action.

Para C(6) relates to stateless persons on the principle that

also applied to nationals in para C(5). The test in the former

82

He stated, “. .. such considerations could be referred to memory
of past sufferings". SR.19, p.14.
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is “"return", while in the latter it is "protection®. This
subparagraph basically refers to such persons only who were
stateless - when they became refugees, regardless of their
previous states. Literally, it could not relate to persons who

lost their nationality thereafter.

The words "former habitual residence" ~indicates‘ that the
drafters of the IQSi Convention had in mind only persons who
ha;i no nétionality when they had to depart their country.
Subsequently, para C(5) corresponds to the first part of para
A(2) and para C(6)’ to the second part.

The inﬁroduétory words in section C, *"shall cease to exist"
refers to categories stipulated in (1) to (6). Treatments may
differ and vary because persons in categories (1) and (3)
beoome‘ “ordinary" foreigners who camnot be treated as
"refugees" while category (4) are out of reach of the States
which granted them the | status of refugee., The two other
categories bf thef refuse to avail”thevrselves of protection or
return to their habitual fégidence are aliens without State

protection to wham Resolution E could apply to.
Article 1: Section D

Text

. "D. This Convention shall not apply to persons who
are at present receiving fram organs or agencies of
the United Nations other than the United Nations High
Commissioner for Refugees protection or assistance.



When such protection or assistance has ceased for any
reason, without the position of such persons being
definitively settled in accordance with the relevant
resolutions adopted by the General Assembly of the
United Nations, these persons shall jpso facto be
entitled to the benefits of this Convention."

Analvsi
Section D basxcally vtreats the aeylmn-seekers who have been
granted refugee status and subsequently have a special status
under the Uruted Nations. This refers to the Palestinian
refugees who are recelvmg assistance and not pmtectmn fram
the United Natlons Relief and Works Agency for Palest.me
Refugees (UNRWA). The French representative contended that the
General Assembly had already delegated same of( its powers
regarding the Palest.me refugees ,83 so there was no need to
repeat the assmtance programnes. ‘The reasons for exclud.mg

this group were as follows:-

1. as stateri above by the French representative, it was
desirable not to overlap the competence of the High

Commissioner and the special agencies.

2. The Iraqi and French representatives ‘stated that it was
the express request of the Arab countries which:

"... did not wish to impose on Contracting
States the burden of Arab refugees fram
Palestine so lon % as the United Nations was
car:.ng for them."

83
84

326th Meeting, p.48.
SR.19, pp.17 and 27-28.
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Section D, para 2 provides for the automatic assimilation
of "these categories to the regular refugees, subject to
two conditions:-
(a) If the special assistance had ceased; and,
" (b) The position of these persons had not definitely
been settled by a General Assembly resolution.

° The French representative acknowledged these two

conditions but stated that there was a third condition
which extended fram Section B. In as much as the refugees
to which Section D refers became refugees because of event

“occurring outside Europe, they would be eligible under the

1951 Convention only in relation to such States as did not
restrict the application of the 1951 Convention to events

which occurred in Europe alone.85

Article 1: Sectjon E

Text

"E. This Convention shall not apply to a person who
is recognized by the competent authorities of the
country in which he has taken residence as having the
rights and obligations which are attached to the
possession of the nationality of that country."

Analysis

This.

provision stipulates for a special group of persons who

are outside their country for reasons of persecution but do

85

SR.29, p.6.
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enjoy (in an asylum granting State) a status ordinarily not
accorded to foreigners.86 It is sufficient if they are only de
facto citizens of the country. This view was stipulated in the
Conference that equality with nationals in areas of econamic
and social rights was sufficient. What about political rights
and obligations? The possession of these rights was not a
condition for the application of Section E.87 The present
wording was introduced by the General Assembly. There appears
to be no reason why asylum-seekers dealt with in Section D and
F should not be assimilated to refugees under Resolution E,
despite the expression "shall not apply". This expression only
means that such persons cannot be *primary" or main refugees in
the full meaning of the 1951 Convention.

Article 1: Section F

Text

L2

"F. The provisions of this Convention shall not apply
to any person with respect to whom there are serious
reasons for considering that:

a. he has committed a crime against peace, a war
crime, or a crime against humanity, as defined in the
international instruments drawn up to make provision
in respect of such crimes; :

b. he has committed -a serious non-political cr%me
outside the country of refuge prior to his admission
to that country as a refugee;

c. he has been gquilty of acts contrary to the

86

87

These people enjoy the rights and obligations which are
attached to the grasping of nationality, although they need not
officially be naturalised.

SR.23' m.zs-zsc
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purposes and principles of the United Nations." 88

Analysis

Section F treats persons who fulfil conditions in Section A but
are not deemed in need of international protection. The first
draft did not contain such an exclusion clause. It was
introduced by ECOSOC but amended by the General Assembly only
to be changed by the Conference.

Para (a) seems quite straightforward and requires no
explanation. Para(b), however, needs a little explanation.
The person under Section F is assumed to be a cammon criminal.
It is a moot point whether the word “crime" should be used in a
broad sense of the word, that is every punishable act; or in
its narrower meaning, such as grave offence as distinguished

fran a minor crime.

"Serious* was asserted to illustrate that the word “crime”
should and could be used in the broad sense. Thus, only grave
offences such as murder, theft and burglary would come under
this subsection " (b), while lesser crimes and -administrative
offences such as traffic violations (parking, etc.) could not
be regarded as a reason for exclusion. The British

representative asserted to the Ad Hoc Cammittee that refugees

88

These are basically the Nuremberg Categories. See also the
Genocide Conventions. For further reading, see Tusa, The
Nuremberg Trial, Macmillan-Papermac, Hong Kong, 1984; also,
Woetzel, R., The Nuremberg Trials in International lLaw, Stevens

& Sons, london, 1980; also, "International Criminal Law", in

Bassiouni & Nanda, A_Treatise in International Criminal Law,
Volumes I & II, Charles C Thamas, USA, 1973.



who committed such crimes as petty thefts would not be

deprived of the benefit of the 1951 Convention.

Subsection (b) is unclear as to whether the crime must have
been committed before the person became a refugee or
thereafter. One aspect of note is that the introductory
paragraphs speak of "persons”, not "refugees", which implies
that subsection (b) refers only to such crimes as were
camitted before the person was recognised as a "refugee". The
Yugoslav representative explained the two concepts which formed
the initial proposal for the provision:

"(i) That of crimes camitted ocutside the receiving
country",

and,

"(ii) ... such acts as war-crimes, genocide and zsubg9
version or overthrow of democratic regimes."”

There appears to be some overlapping between para (a) and para
(c), because "crimes against peace" are also illegal acts and
contrary to the purposes and principles of the United Nations.
The French representative in the Social Camnittee of the
EQOSOC, stated that the clause may refer to, "persons guilty of
genocide*,90 Interestingly, the US representative thought it
referred to "collaboration®.9! While the representative of the
Secretariat added that this referred to persons violating human

89
90
91

SR.29, p.26.
SR.24, p.s.
E/AC. 7/SR.160, p.15.
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rights without camitting a crime.92 The three above views

gseem correct.

Same Final Comments on Article 1

i) Article 1 deals on an individualistic basis and does not

cater for mass refugees.

ii) There are divergences between the definition of a refugee
“in the Statute and the 1951 Convention. The 1951
Convention legally binds the Contracting States. The
Gén;eral Assembly adopted two definitions of refugees, one
for the Statute ‘and the other for the 1951 Convention.
The divergences v;rere accepted by the GenerAal‘ Asserbiy as
reflecting differing legal imports of the two documents.
Representatives of Belgium, Canada, Turkey and the UK
suggested a single definition for both documents.?3  Same
representatives followed the Statute and same followed the
1951 Convention’s definition.- The representative of Chile
suggested that the definition -should be as broad as.
-possible in the 1951 Convention in.order that the refugees
might obtain the fullest rights in the countries of asylum

- and narrower in the Statute because of the administrative.
and: financial implications for the United Nations.%* The

- latter view seems to be the most sensible one. There is a

92 E/ac. 7/5R.166, p.9.

93
94

A/C. 3/L.130.
Third Camnittee, 328th Meeting, para 8.
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need for a broader definition of a refugee, which the 1969
" QAU Convention for African refugees have implemented to a

greater degree .

iii) No reservation is allowed on Article 1 by’ Article 42 of
the 1951 Convention.

3.1.8 Article 2

"Article 2

GENERAL OBLIGATIONS

Every refugee has duties to the countr.ies in which he
finds himself, which require in particular that the

conforms to its laws and regulations as well as to
measures taken for the maintenance of public order."

Analysis |

This provision was adopted in the same wording as drafted by
the Ad Hoc Camnittee. This provision is quite s;raiglltfonzard.
It is an accepted rule of Vinternationél law that foreigners are
under the territorial supremacy of the State 'they enter. The
Ad Hoc Camuittee felt that it was a desire of the membership to
provide a more balanced document, which would make States
granting refugee status and asylum more confident in the sense
that refugees would still be under their control and not be a
menace. The French representative expressed a view ﬂmt
"measures taken for the maintenance of '-public order” implied a

restriction of political activity, but the Ad Hoc Committee
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were of the opinion that not all such activity should be
restricted; unless the contrary is stated, every State was
entitled to exercise control over political activities of
foreigners which ‘it considered objectionable. Quite simply,
Article 2 stipulated that refugees must camply with -the
municipal laws and regulations of the country of their
residence and also restrict their political activity in the

interest of the country’s public order.93

3.1.9 Article 3
JText
"Article 3
NON-DISCRIMINATION
The Contracting States shall apply the pr.'oyisigns of
this Convention to refugees without discrimination as
to race, religion or country of origin."” '
Analysis
In the first draft of the Ad Hoc Committee, there was a non-
discrimination article of wider application, requiring the
States not to discriminate against a refugee simply because he
95

“Public order” is simply a translation of “ordre public" which
is used in international documents such as Article 29(2) of the
Universal Declaration of Human Rights; it covers everything
essential to the life of the country and its security. See E.
Daes Report, "The Individual Duties to the Commnity and the
Limitions on Human Rights & Freedams Under Article 29 of UDHR,
E/CN.4, sub.2/4/Rev.2.
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was a "refugee*.96 - At the second session of the Ad Hoc
Committee, it ‘was stipulated that the obligation not to
discriminate against a refugee because of his special status
might be inferred to include the prohibition to apply “special
conditions of immigration imposed on aliens*. For this precise
reason, the Cammittee added "within its territory" to indicate
that the non-discrimination clause referred to the treatment of
aliens within the territory of the Contracting State. The US
representative stated at the Conference:

-4
i

“... that the history of the drafting of Article 3
showed that if the words ’‘within its territory’ were
deleted the Convention wou%d affect the whole field
of immigration policy ..." 27

Strong words indeed fram the US representative. The Conference
added the words “within the territory" to denote that there was
a leqal obligation upon the Contracting States and not only on
States which took in the refugees. Article 3 does not contain
a full list of discriminations, it only contains discrimination
concerning race, religion or country of origin.. There are
obvious other reasons for discrimination, such as colour,
nationality, sex, social status and political opinion. Why
were only three measures adopted as a basis for non-
discriminatidn? VIt seems from the travaux préparatoires, the
Conference held that Article 3 ought to deal with such grounds

96

97

This would mean that the refugee status could not be used as a
reason for refusing to grant him/her rights which are enjoyed
by other nationals or aliens. - ‘ ‘

SR.5, p.5.
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of discrimination as were applied in the countries of
persecution?® and that all other aspects were left to the
municipal laws of the country of refuge. To sum up, one can
follow the views of the representatives of Yugoslavia and Egypt
when they stated that: “Article 3 does not cover every type of
discrimination”, and why did the drafters mention “race,
religion, nationality, social group and political opinion" and
yet only mention *“race, religion or country of origin* in
Article 3. The answer is not known and only the drafters knew

the reason for the exclusion of certain terms.

3.1.10 Article 4
Text
"Article 4
RELIGION
The Contracting States shall accord to refugees
within their territories treatment at least as
favourable as that accorded to their nationals with
respect to freedam to practise their religion and
freedom as regards the religious education of their
children."
Analysis
It can be observed that none of the drafts of the 1951
Convention contained provisions on the freedoms of practising
religion and freedam regarding religious education for
children. Also it can further be observed that there was no
such provision within the earlier conventions, arrangements or
98

SR.S' Wc 11-12 .



agreements. The proposal to include such an article initially
came fram the representative of Pax Ramana,?9 while the Belgian
representative in the Ad Hoc Cammittee suggested the actual
inclusion of an article reproducing Article 19 of the Universal
Declaration of Human Rights.100 There was same response, as
expected, but the Committee did not consider it in any further

detail.

Article 4 stipulates the Contracting States should grant
refugees "at least" the same freedom of practising their
religion and teaching’ their religion, as it accords to its own

natioriéls .

The words "at léaét as favourable" were hintroduced by thé
rrepresentative of the Holy See. He asked for the words "at
least" to quarantee refugees a minimum of religious liberty in
such» countries.10l 1p general terms, Article 4 merely provides
a geheral guarantee that refugees should enjoy ﬁhe same freedam
to practice their religion and in" the choice of religioﬁs
education for their children as did nationals of the country

concerned, 102

99

100
101
102

SR.11, p.9.
SR.11, para 35.
SR.33, p.7.

Sikhs leaving India and - seeking refuge in Pakistan and
Bangladesh, Pakistan gaining independence from India in 1947.



187

3.1.11  Article S

Art:.cle 5
RIGHTS GRANTED APAM‘ FROM THIS (INVENTICN
Nothing in this Convention shall be deemed to impair

any rights and benefits granted by ‘a Contracting : -
State to refugees apart from this Convention.®

Analysis

Article 5 of he 1951 Convention is an amended version of
Article 3(A) of the Ad Hoc Camnittee’s draft inserted during
the second session. The whole emphasis of the 1951 Convention
is to grant refugees as many rights as possible and not to

restrict them.

In certam instances, 103 the Coetracting States are obl:.ged to
maintain ‘special, aiready exn.st.mg rights of refugees’ and in
general temms to grant them rights above the minimum
prescribed. The Ad Hoc Camnittee iﬁcluded the relevant

provision because it thought,

"... it advisable to make it clear that the adoption
of the present Convention should not mpa:.r any
greater rights which refugees may enjoy prior to or
apart fram this Conventlon 104 )

The actual wording of Article 5 seems to suggest that accession

103 Article 7(3) of the 1951 Convention.:
104 /1850, para 19.
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to the 1951 Convention need not result ‘in abolition of these
broader rights. It is a question whether Article 5 can be
stipulated to mean an unconditional obligation on the part of
the respective State to maintain a status quo on such rights.
Omission of the words ‘“prior to or" - (apart fram this
Convention) which was used in the second Ad Hoc Camnittee draft
cannot actually change the meaning of Article 5 because “apart

from" obviously includes past, present and future provisions. -

Article 6

“"Article 6
THE TERM "IN THE .SAME CIRCUMSTANCES"

For the purpose of this Convention, the term "in the
same circumstances" implies that any requirements
(including requirements as to length and conditions
of sojourn or residence) which the particular
individual would have to fulfil for the enjoyment of
the right in question, if he were not a refugee, must
be fulfilled by him, with the exception of
requirements which by their nature a refugee 1s
incapable of fulfilling." '

There was no corresponding provision in the first draft of the

.1951 Convention or indeed in any of the earlier conventions,

agreements and arrangements. From observation of various
documents, the expression "in the same circumstances" was used
in different articles of the first draft. These words are used
to clarify the *"assimilation* because the treatment of

foreigners or nationals need not necessarily be uniform but
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depends, in many instances, upon the special status of the
persons.105 The Ad Hoc Comittee actually reflected on the
words *in the same circumstances® as meaning that the treatment
of refugees should correspond to that granted to other aliens.
The Chairman of the Cammittee suggested that the phrase meant
"aliens who have the same right to stay in the country with
respect to duration, place and employment”.l06 However, later
on, the CatmitteTeJ agreed that “in the same circumstances"

implied:

"... with the same time limit and other conditions as
are required of other aliens for the enjoyment of the
same privilege." 107

3.1.13  Article 7

“Article 7 108
EXEMPTION FROM RECIPROCITY

1. Except where this Convention contains more
favourable provisions, a Contracting State shall
accord to refugees the same treatment as is accorded
to aliens generally.

2. After a period of three years’ residence, all
refugees shall enjoy exemption fram legislative
reciprocity in the territory of the Contracting

105 sych as length of stay, the condition of admission, etc.
106 sRr.36, p.9.
107 sRr.42, pp.24/27.

108 Reservations were made by Botswana (6 Jan 1969), Finland (10
Oct 1968), Madagascar (18 Dec 1967), Malta (17 June 1971), and

Uganda (27 Sept 1976).
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States.

3. Each Contracting State shall continue to accord to.
refugees the rights and benefits to which they were
already entitled, in the absence of reciprocity, at
the date of entry into force of this Convention for
that State. -

4. The Contracting State shall consider favourably
the possibility of according to refugees, in the
absence of reciprocity, rights and benefits beyond
those to which they are entitled according to
paragraphs 2 and 3, and to extending exemption fram
reciprocity to refugees who do not fulfil the
conditions provided for in paragraphs 2 and 3. '
5. The provisions of paragraphs 2 and 3 apply both - -
to the rights and benefits referred to in Articles
13, 18, 19, 21 and 22 of this Convention and to

rights and benefits for which this Convention does
not provided.

Analysis

Article 7 contains two segments which are not interrelated.
Firstly, para 1 creates a rule of general application in favour
of refugees which did not exist either in the first Ad Hoc
Cammittee’s draft or any other international instrument. The
Ad Hoc Committee at its second session, decided to establish
the following, after listening to various govermments and

discussions in the ECOSOC:

"... that refugees should enjoy at least the same
treatment as aliens generally in regard to most
provisions and that a preferred treatment - either
that of nationals of the most favoured foreign
nations or that of nationals of the Contracting
States _~ be established as regards certain
rights. «109 '

109 E/1850, para 19.
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The reference “to aliens generally®" is to foreigners who do
not enjoy any special privileges. It was pointed out in the Ad
Hoc Cammittee that the treatment of *aliens generally" is
ambiquous because in many countries it was based less on law
than on administrative practice. Nonetheless, the expression

was retained because there was no better one to be found.

Para 2 is fairly important. Aliensl10 only enjoy the most
basic and elementary rights on the basis of accepted
international rules. In all other instances, every State is
free to treat them as it pleases. In general terms, a State is
inclined to grant aliens broader rights if its own citizens
will be treated in the same way - this is the meaning of
"reciprocit:y".111 "Exemption fram reciprocity" denotes that a
person is to be granted rights which ordinarily are accorded on
the basis of reciprocity without requiring reciprocity. The
justification for applying exemption from reciprocity to
refugees lies in the fact that they are stateless persons.112

110

111

112

See Richard Lillich, The Human Rights of Aliens in Contemporary
International law, Manchester University Press, 1984. Also see
study by Baroness Elles, "International Provisions Protecting
the Human Rights of Non-Citizens", E/QN.4/Sub.2/392/Rev.l.

"I will treat your citizens as your treat mine". There are
three kinds of reciprocity: (i) Contractual refers to rights
specified in particular conventions amongst States; (11)
Diplomatic is based on law but provides a foreigner to a
country with the same rights as those granted to nationals;
(1ii) De facto is established on the basis of a law granting
certain rights to foreigners in general, provided that the hame
State of the foreigner does the same in regard to the citizens
of the State enacting the law.

See also views of representatives of Bélgium, France and
Holland: A/Conf.1/11; A/Conf.2./32; and SR.24, p.21.
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Para 3 was introduced in the secornd session of the Ad Hoc
Cammittee in accordance with the general tendency not to impair
already existing rights. Para 3 makes an obligation (legal)
upon the States to grant to refugees rights ordinarily accorded
on the basis of reciprocity alone. This relates to right
granted on damestic law as well as on the international
conventions.113 para 4 was formulated by two views of the
drafters of the 1951 Convention: firstly, the contentiqn that
same States may not be willing to grant all refugees exemption
fram all kinds of reciprocity; and, secondly, “exemption fram
reciprocity* is a very important condition for enjoying a
status. Para 4 declares that States should grant broader

exemptions than in paras 2 and 3,114

The 1951 Convention uses the word "shall" to stipulate an
obligation requiring the States to consider favourably the
possibility of according such rights. - Para 4 stipulates
"refugees" as not only those residing in the Contracting

States but also those residing outside these States.

113
114

1933 and 1938 Conventions.

This can be done in three ways: (i) The States my extend the

exemption from "legislative reciprocity" to other groups than

those referred to in para 2; (ii) The States might also apply

to "old* refugees the exemption fram a kind of conventional

reciprocity or from same of them; and (iii) They might do so in

1lzhegard to all refugees covered in paras 2 and 3, or to same of
em.
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Article 8

Text

"Article 8 115

EXEMPTION FROM EXCEPTIONAL MEASURES

With regard to exceptional measures which may be

taken against the person, property or interests of

nationals of a foreign State, the Contracting States

shall not apply such measures to a refugee who is

formally a national of the said State solely on

account of such nationality.  Contracting States.
which, under their legislation, are prevented from

applying the general principle expressed in this -
article, shall, in appropriate cases, grant

exemptions in favour of such refugees."

Analysis

Article 8 deals with exceptional measures without actually
defining them. Generally, there are measures, in time of war
or threat of war or severance of diplamatic relations or other
tensions between two States, taken by a State to curb the
rights of citizens of a State against which these measures are
directed. They could involve limitation of movement, right to
a free press, assembly or use of certain channels of
camunication (eg. radio). Article 8 was drafted by the Ad Hoc
Comnittee to prevent the occurrence of such practices to the
1951 Convention refugees. There is a second sentence,116 which

considerably restricts the import of Article 8.

115

116

Reservations made by Ethiopia (10 Nov 1969); Fiji (12 June
1972), Finland, Israel (1 Oct 1954), Jamaica (30 July 1964),
Madagascar (18 Dec 1967), Spain (14 Aug 1978), and Uganda (27
Sept 1976).

Included in the Conference.



The first sentence of Article 8 does not preclude the
application of exceptional measures to refugees, it only
prohibits their limitation to a “refugee solely on account of

nationality". The person must be a bona fide refugee.

The expression “under their legislation' are prevented from
applying* was includéd in order to ‘appease’ States which are
not or would not be willing to accept the general rule as
expressed in the first sentence. In Contracting States, where
legislation (not the Xlegislative system), as mentioned in the
second sentence, exists, the State is to grant exemption "in

appropriate cases".117

The term “shall" produced same confusion in the Conference.ll8
Was it to be interpreted as ‘mandatory’ ‘or 'permissive
provision’? The French representative pointed out that the
French equivalent for "shall grant" is “accorderont” which is

undoubtedly of a mandatory, not permissible, nature. 119

117 These cases depend on what the law provides.
118 ggr.34, p.19.
119 gr.34, p.20.
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Text

"Article 9 120

PROVISIONAL MEASURES

Nothing in this Convention shall * prevent a
Contracting State, in time of war other grave and
exceptional circumstances, from taking provisional
measures which it considers to be essential to the
national security in the case of a particular person,
pending a determination by the Contracting State that
that person is in fact a refugee and that the

continuance of such measures is necessary in his case
in the interests of national security. '

Analysis

The Ad Hoc Comittee, in its second session, included Article 9
in order to clarify “the application of this article in regard
to measures related to national security in time of war or
national emergency”.l2l The actual purpose of Article 9 was to
allow refugees in time of war but then followed by a screening
process.122 There may be case where the authorities of the
asylum State are unsure whether the person is a bona fide
refugee or not or, whilst the asylum-seeker may fulfil the
conditions of Article 1, his status as a refugee has not yet
been determined by the administrative authorities. In such

circumstances, States can apply exceptional measures. However,

120

121
122

Reservations by Ethiopia, Fiji, Jamaica, Madagascar, and

E.1850, para 23.
SR.6, p.15; SR.26, p.6.
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such measures can only be applied in time of war or other grave
and exceptionai circumstances and only if they are necessary to

the case of the refugee in the interests of national security.

Article 9 describes "time of war or other grave or exceptional
circumstances". These last words were substantiated by the
Conference instead of "national emergency*, which was agreed by
the Ad Hoc. Committee. These words were decided on as a
campramise between the wording of the Ad Hoc Cammittee, which
same representatives considered the wording too restrictive.
The British representative proposed that, “in the interests of
national security* should be added, which would enable States
to take exceptional measures at any time. “Other grave and
exceptional circumstance” could include intermediate areas
between war and national security such as state of emergency.
Quite basically, Article 9 grants the Contracting States the
authority to determine for themselves what measures are needed

to their national security and whether the person involved is

actually a refugee or not.

3.1.16 Article 10

Text

“Article 10
CONTINUITY OF RESIDENCE

1. Where a refugee has been forcibly displaced during
the Second World War and removed to the territory of
a Contracting State, and is resident there, the
period of such enforced sojourn shall be considered
- to have been lawful residence within that territory.
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2. Where a refugee has been forcibly displaced during
the Second World War fram the territory of a
Contracting State and has, prior to the date of entry
into force of this Convention, returned there for the
purpose of taking up residence, the period of
residence before and after such enforced displacement
shall be regarded as one uninterrupted period for any
purposes for which uninterrupted residence is
required. "

Analysis

The first paragraph deals with the lack of legal entry and
"animus" which is the essence of enforced sojourn. It
stipulates that enforced residence in the Contracting State due
to displacement during the last war of a refugee, who arrived
without proper documents should not militate against
considering such sojourn as part of a period of "residence”

required for the enjoyment of certain rights.

The second paragraph requires a State to consider two periods
as one, while there was an enforced interxuption.123 The only
requirement is that the 1951 Convention must be in force when

the refugee is to return to his former residence.l24

Article 11

Lt 14

"Article 11
REFUGEE SEAMEN

123

124

For instance, a refugee residing in country X, during the war
was deported to Y and same time later returned to country X.

Introduced by Yugoslavian representative, SR.7, p.4-
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In the case of refugees reqularly serving as crew
members on board a ship flying the flag of a
Contracting State, that State shall give sympathetic
consideration to their establishment on its territory
and the issue of travel documents to them or their
temporary admission to its territory particularly
with a view to facilitating their establishment in
another country."

Analysis

The ILO!25 has introduced this provision, which stipulates the
strange position of refugees serving on ships flying the flag
of a Contracting State. In these circumstances, the position
of vessels under Customary International Law must be
considered. Public and private vessels are treated as if they
were floating territories of the State under whose flag they
sailed. However, the synopsis does not extend to crews as

having residence on the territory of the flag State.

Article 12

"Article 12 126
PERSONAL STATUS

1. The personal status of a refugee shall be governed
by the law of the country of his domicile or, if he
has no domicile, by the law of the country of his
residence.

2. Rights previously acquired by a refugee and
dependent on personal status, more particularly

125 &p.30, p.8.

126 Reservations on Article 12 by Botswana, Eqypt (22 May 1981),

Israel and Finland.
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rights attaching to marriage, shall be respected by a
Contracting State, subject to campliance, if this be
necessary, with the formalities required by the law
of that State, provided that the right in question is
one which would have been recognized by the law of
that State had he not became a refugee.*

A@l:@&is

Article 12 sﬁ@latw the "personal status" of refugees. In
other words, theJ.r legal | capacity (age of majority, the rights
of pérsons under age to marry), capacity of married wamen,
family rights (marriage, divorce, adoption and recognition of
children, powers of parents over their children, husbands over
wives), the matn.momal rggime (rights of property, succession

and inheritance).

Article 13

“Article 13 127
MOVABLE AND IMMOVABLE PROPERTY

The Contracting States shall accord to a refugee
treatment as favourable as possible and in any event,
not less favourable than that accorded to aliens
generally in the same circumstances, as regards the
acquisition of movable and immovable property and
other rights pertaining thereto, and to leases and
other contracts relating to movable and immovable

PrOPertYf“

Article 13 des not contain a requirement of domicile or

127

Ilig_&;grvétions by Mozambique (16 Dec 1983) and Uganda (27 Sept
).
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residence for the enjoyment of the rights conferred by it on
refugees. In other words, it applies to refugees irrespective
of whether they have their damicile or residence in the country
in which they wish to acquire property or elsewhere. The
rights covered by Article 13 are fully enumerated: acquisition
of movable and immovable property, and other rights relating to
movable or immovable properties (for instance, sale, exchange,

mortgaging administration, contracts relating to such

properties, etc.).

Article 13 does stipulate “rights pertaining to property of
“rights" as such. One can assume that the word “property” is
used in-a very broad sense of the word, which could include

securities, money,-and bank accounts.

Article 14 -

“Article 14 128
ARTISTIC.RIGHTS AND INDUSTRIAL PROPERTY

In respect of the protection of industrial property,
such as inventions, designs or models, trade marks,
trade names, and of rights in literary, artistic and
scientific works, a refugee shall be accorded in the
country in which he has his habitual residence the
same protection as is accorded to nationals of that
country. In the territory of any other Contracting
State, he shall be accorded the same protection as 1s
accorded in that territory to nationals of the
country in which he has his habitual residence.”

128

Reservations by China (28 Sept 1982) and Malta (17 June 1971).
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Article 14 differentiates between two groups of States.
Firstly, the State of habitual residence of the refugee who
claims the rights; and, secondly, all other Contracting States.
In the first country he is granted the same protection as the
nationals of the country and in the second he is granted the
rights granted to nationals of the country of his habitual

residence.

Article 15 .

Text
"Article 15129 .
- RIGHT OF ASSOCIATION .
As regards non-political and non-profit making
associations and trade unions the Contracting States
.shall accord to refugees lawfully staying in their
territory the most favourable treatment accorded to

nationals of a foreign country, in the same
circumstances.

Analysis-
Article 15 was based upon Article 23(4) of the Universal

Declaration of Human Rights and is more restrictive than the Ad
Hoc Comittee’s Draft. The Ad Hoc Carmitteé had referred to
"non-pfofit%making associations and trade unions* which could
include political association, while one can note that under
the 1951 Convention, political associations are not covered by

Article 15. The Swiss representative insisted that the words

129

Reservations by Uganda, Belgium (22 July 1953) and Ecuador (17
Aug 1955).
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“non-political® ‘should be included in the text,130 which
maintained ‘that it was necessary to debar refugees from
enjoying political activity.l3l article 15 does stipulate
“associations" and “"unions". There is a right of refugees to
form their association, union or to join those associations or
unions. Article 15 does not impose an obligation for these
aséociations or trade unions to admit refugees on the same
conditions and terﬁxs as foreigners. Article 15 can be’ coupled
with Article 17 which grants refugees the “most favourable
treaﬁrent accorded to nationals of a foreign country". These

"words can imply *“the best treatment, which is given to

nationals of any country by convention". The term “most
favourable treatment accorded to nationals of a foreign
country" varies form State to State and fram time to time.

Article 16

3.1.22
Text
‘wArticle 15 132~
ACCESS TO QOURTS
1. A refugee shall have free access to the courts of
law on the territory of all Contracting States.
2. A refugee shall enjoy in the Contracting State in
‘which he has his habitual residence the same
treatment as a national in matters pertaining to
130 asconf.2/35.
131 fThis was one of the conditions attached to the granting of
aSYlum - SR.B’ mogffo
132

Reservations by Uganda, Belgium (22 July/ 1953) and Ecuador (17
Aug 1955).
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access to the Courts, including legal assistance and
exemption from cautio judicatum solvi.

3. A refugee shall be accorded in the matters
referred to in paragraph 2 in countries other than
that in which he has his habitual residence the

treatment granted to a national of the country of his
habitual residence.

Analysis

The Ad Hoc Cammittee, in its draft, reproduced provision of the
1933 and 1938 Conventions in relation to rights in countries
other than that of the habitual residence of the refugee. The
Conference had introduced changes but they were only of a
verbal nature - no undertaking was given. The right of
appearing before the damestic courts is given to all persons-
even if they are stateless. The 1951 Convention imposes a

leqal obligation to Contracting States to enable refugees to

have free access to damestic courts.

On considering para 1, the Ad Hoc Committee stated that this
paragraph applied to persons who had recently became refugees
and therefore had no habitual residence anywhere.133 In this
case, para 1 may grant a special favour to refugees. From

observation, one can note similar rights in Article 14, para 2.

There are difficulties which foreigners usually encounter, due
to the requirement of a deposit to cover the court expenses of
the other party in the event that the foreigner loses the case

(cautio judicatum solvi) and the absence of free legal

133 &R.25, para 19.



3.1.23

204

assistance to indigenous foreign claimants. So to get rid of
these difficulties, which refugees may face in para 2, refugees
are directly assimilated as habitual residents of the country
where the court is located, insofar as access to the courts in
general and the requirement of cautio judicatum solvi and free
legal assistance in particular are concerned.

Para 3 stipulates that refugees in other Contracting States are
assimilated as nationals of the country of their habitual

residence.

Article 17 134

"Chapter III

GAINFUL EMPLOYMENT

Article 17

WAGE-EARNING EMPLOYMENT

“1. The Contracting States shall accord to refugees
lawfully staying in their territory the most
favourable treatment accorded to nationals of a

foreign country in the same circumstances, as regards
the right to engage in wage-earning employment.

2. In any case, restrictive measures imposed on

134

Reservations by Angola (23 June 1981), Austria (1 Nov 1954),
Botswana, Chile (28 Jan 1972), Denmark (4 Dec 1952), Ethiopia
(10 Nov 1969), France (23 June 1954), Greece (5 Apr 1960), Iran
(28 July 1976), Ireland (29 Nov 1956), Italy (15 Nov 1954),
Jamaica (30 July 1964), Liechtenstein (8 Mar 1957), Madagascar,
Mozambique, Norway (23 Mar 1953), Sierra Leone (22 May 1981),
Uganda (27 Sept 1976), UK (11 Mar 1954), Zambia (24 Sept 1969),
and Zimbabwe (25 Aug 1981). The majority view was that Article
17 was merely a Recamendation.
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aliens or the employment of aliens for the protection
of the national labour market shall not be applied to
- a refugee who was already exempt fram them at the
date of entry into force of this Convention for the
Contracting State ' concerned, or who fulfils one of
the following conditions: (a) He has campleted 3
- years’ residence in the country; (b) He has a spouse
possessing the nationality of the country of
residence. A refugee may not invoke the benefits of
this provision if he has abandoned his spouse; (c) He
- has one or more children possessing the nationality
of the country of nationality of the country of
- residence. ~ - \
3. The Contracting States shall give sympathetic
consideration to assimilating the rights of all
refugees with regard to wage-earning employment to
those of nationals, and in particular of those
refugees who have entered their territory pursuant to

programmes of labour recruitment or under immigration
- sChemes.” .

Analysis

The wording in Article 17 is practically identical to that
proposed by thé Ad Hoc Camittee in its second session. The
first draft grax;ted refugees the same treatment as nationals.
However, this draft was criticised on this ground in the Social
Catmittee,135 and changes were made accordingly.

Para 1 applies in the same way as in Article 15. The 1951
Convention does not define "wage-earning employment", so it can

be taken in its broad terms.

Para 2 seeks to ‘integrate certain categories of refugees to
nationals: once resolutions imposed on aliens in "wage-earning
employment" are declared non-applicable, the refugee is placed

in the same position as a national of the country of residence.

135 E/ac. 7/sR.167, pp.16£f.
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Para 2 treats two kinds of restrictions imposed for the
protection of national labour markets. Firstly, measures
imposed on the employment of aliens, and, secondly, measures
imposed on aliens.

Para 3 is self-explanatory and further elaboration is not
required. Article 17 stipulates an important provision because
without the right to work all other provisions are practically

meaningless..

Article 18

"Article 18 136
SELF-EMPLOYMENT

The Contracting States shall accord to a refugee
lawfully in their territory treatment as favourable
as possible and, in any event, not less favourable
than that accorded to aliens generally in the same
circumstances, as regards the right to engage on his
own account in agriculture, industry, handicrafts and
camrerce and to establish cammercial and industrial

campanies., *

Analysis

The structure.of Article 18 clearly grants the refugee the
right to engage in industry and econamy, but is not applicable
to refugees residing outside the country where the self-
employed activity is exercised; Article 7(1) is applicable in

136

Reservations by Italy (15 Nov 1954). As Article 17, Italy
stated that Article 18 was merely a Recammendation.
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such cases.

The terms “"lawfully in their country* and "lawfully staying in
the country* are different. Whenever “lawful stay" is
required, a refugee just temporarily in the country would not
enjoy the right granted under the conditions of “lawfully
staying". Alternatively, where "lawful being" is sufficient,
refugees temporarily in the country would enjoy the relevant
rights. The Ad Hoc Cammittee explained:

"It was decided that in most instances the provision
in question should apply to all refugees whose
presence in the territory was lawful, if it applies
also to other aliens in the same circumstances."”

Wherever higher requirements were made (for instance, Articles
15, 17, 19, etc.) the Ad Hoc Cammittee used the expression

"lawfully staying®.137

3.1.25 Article 19

"Article 19 138
LIBERAL PROFESSIONS

1. Each Contracting State shall accord to refugees
lawfully staying in their territory who hold diplamas
recognized by the competent authorities of that
State, and who are desirous of practising a liberal
profession, treatment as favourable as possible and,

137 E/1850, para 25.
138 Reservation by Mozambique.
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in any event, not less favourable than that accorded
to aliens generally in the same circumstances.

2. The Contracting States shall use their best
endeavours consistently with their laws and
constitutions to secure the settlement of such
refugees in the territories, other than the
metropolitan territory, for whose international
relations they are responsible.*”

Analysis

There appears to be no corresponding article in the previous
conventions, arrangements or agreements. Article 19 grants the
same treatment as the preceding one but with one restriction,
that the diplamas must be recognised. The term: "liberal
profession* is not precise, it can mean -doctors, lawyers,
teachers, -etc. However, there appears to be no distinction
between certain liberal professions and the self-employed or
wage-earners, except when a special diplama is required for the

exercise of work - the rule is not absolute.l39

Basically, para 2 is appealing to the Contracting States to
provide employment for refugee profession. Para 2 also imposes
the moral obligation to try and secure employment within the
laws and regulations of the Contracting State. The British
representative who 'suggested the inclusion of this phrase
emphasised that it was inserted to reassure colonial
governments that the provision did not infringe or breach the

constitutional position in their territory.l40

139 Nobody has asked to see a diploma of a poet or a singer.
140 SR.14, para 6.
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Article 20

"Article 20 141

RATIONING

Where a rationing system exists, which applies to the
population at large and regulates the general

distribution of products in short supply, refugees
shall be accorded the same treatment as nationals.”

Analysis

The words "where a rationing system exists, which applies to
the population at large and regulates the general distribution
of products in short supply, ..." did not appear in thé first
Ad Hoc Cammittee’s draft; the Cammittee made it clear that the
meaning of the word “rationing” was that it was rather unusual
to treat aliens in the matter of rationing differently from
nationals. The French representative in the Ad Hoc Cammittee
was of the opinion that this article refers to essential goods
for individual use but not for products for industrial use.l42
The Ad Hoc Cammittee eventually incorporated the above word in
its 2nd draft. Article 20 does not refer to all products in
short supply, but only to those which are allocated to the
general poéulation. This seems to indicate that Article 20
deals only with consumer goods.

141
142

Reservation by Egypt (22 May 1981).
SR.15, para 16.
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3.1.27  Article 21

*Article 21
HOUSING

As regards housing, the Contracting States, insofar
as the matter is regulated by laws or regulations or
is subject to the control of public authorities,
shall accord to refugees lawfully staying in their
territory treatment as favourable as possible and, in
any event, not less favourable than that accorded to
aliens generally in the same circumstances."”

Analysis
Article 21 deals with rent control and assignment of premises.
It does carry an obligation not only for the State but also for

other public authorities (regional self-govermments).
3.1.28  Article 22

Text

“Article 22 143
PUBLIC EDUCATION

1. The Contracting States shall accord to refugees
the same treatment as is accorded to nationals with
respect to elementary education.

2. The Contracting States shall accord to refugees
treatment as favourable as possible and, in any
event, not less favourable than that accorded to
aliens generally in the same circumstances, with
respect to education other than elementary education
and, in particular, as regards access to studies, the

143 Reservations by 2ambia, Zzimbabwe, Mozambique, Egypt, Austria
and Ethiopia.
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recognition of foreign school certificates, diplamas
and degrees, the remission of fees and charges and
the award of scholarships.”

Apalysis

The Conference voted 17:3:3 on the heading of this title, but
the heading is quite important. Para 1 speaks of “elementary
education" which could mean public and private secondary
schools. There appears to be a restriction of application
excluding private schools. This is in agreement with the

‘intention of the Ad Hoc Cammittee:

"This provision should &apply only to education
provided by public authorities fram public funds and
to any education subsidised in whole or in part by

public funds or to scholarships deprived fram thtﬂla“

Obviously the terms "elementary” and "higher" education depend
on a given country. Para 1 was encouraged and inspired by
Article 26(1) of the Universal Declaration of Human Rights
which, in brief, stipulated that elementary education should be

free and campulsory.

The Conference was less liberal in discussing para 2 than the
Ad Hoc Camnittee and reverted to the treatment accorded by
previous contentions. The Ad Hoc Committee had suggested: *
... the most favourable treatment accorded to nationals of a
foreign country." while the Conference conferred treatment “as

favourable as possible" and in any event “"not less favourable

144 /1618, para 35.
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than that accorded to aliens generally in the same

circumstances".145

Para 2 deals with all grades of education other than
elementary, including recognition of school certificates and
diplamas gained abroad.

Article 23

JText

"Article 23 146 .
PUBLIC RELIEF

The Contracting States shall accord to refugees
lawfully staying in their territory the same
treatment with respect to public relief and
assistance as is accorded to their nations."

Analysis

The 1951 Convention does not contain a definition of "public
relief* and *“assistance". The definitions will depend} on the
Contracting States and how much assistance can be given to the
refugees:” No difficulties will, as a rule, arise in
practicable terms concerning the delimitation between public
relief and assistance, on the one hand, and social security on
the otl_xer,‘ because the 1951 ‘Conventipn" provides for the same

treatment in both instances.l47

145
146

147

E/1850, para 23.

Reservations by Canada (4 June 1969), Eqypt, Iran, and Malta
(17 June 1971). ‘ : -

Except for the cases stipulated in Article 24(1)(b)(i) & (ii).
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"Article 24
LABOUR LEGISIATION AND SOCIAL SECURITY

1. The Contracting States shall accord to refugees
lawfully staying in their territory the same
treatment is accorded to nationals in respect of the
following matters:

(a) Insofar as such matters are governed by laws or
requlations or are subject to the control of
administrative authorities: remumeration, including
family allowances where these form part of
remuneration, hours of work, overtime arrangenents,
holidays with pay, restrictions on hame work, minimum
age of employment, apprenticeship and training,
wanen’s work and the work of young persons, and the
enjoyment of the benefits of collective bargaining;

(b) Social security (legal provisions in respect of
employment injury, occupational diseases, maternity,
sickness, disability, old age, death, unemployment,
family responsibilities and any other contingency
which, according to national laws or regulations, is
covered by a social security scheme), subject to the
following limitations:

(i) There may be appropriate arrangements for the
maintenance of acquired rights and nghts in course of
acquisition;

(1i) National laws or regulations of the country of
residence may prescribe special arrangements
concerning benefits or portions of benefits which are
payable wholly out of public funds, and concerning
allowances paid to persons who do not fulfil the
contribution conditions prescribed for the award of a
normal pension.

2. The right to campensation for the death of a
refugee resulting from employment injury or form
occupational disease shall not be affected by the
fact that the residence of the bepeficiary is outside
the territory of the Contracting State.

148 Reservations by the UK, Zimbabwe, Finland, Iran, Liechtenstein,
Egypt, Canada and Jamaica.
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3. The Contracting States shall extend to refugees
the befits of agreements concluded between them, or
which may be concluded between them in the future,
concerning the maintenance of aoquired rights and
rights in the process of acquisition in regard to
social security, subject only to the conditions which
apply to nationals of the States signatory to the
agreements in question.

4. The Contracting States will give sympathetic
consideration to extending to refugees so far as
possible the benefits of similar agreements which may
at any time be in force between such Contracting
States and non-Contracting States.”.

Analysis &
Article 24 covers a whole range of official employment
regulations and social security. It does not, however, apply
to agreements between employers and employees. There are two

limitations:-

(1) The lack of obligation by the State of residence of
the refugee to maintain the rights which he has
acquired elsewhere or which he was about to acquire
there. o

(ii) Such portions of social security benefits which are
payable wholly out of public funds and to allowances

which are paid instead of pensions.

In both of these limitations, the Contracting States are free
to apply in part to refugees, or not to apply at all, the usual
laws and requlations. ' ‘

Para 2 can apply not only to refugees but also to foreign
labourers. Para 3 does not state or explain clearly where the
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rights acquired, or in the process of acquisition, were
acquired: in the hame State of the fefugee or in a Contracting
State where the refugee moved to another Contracting State?

Para 4 is not clear cut. However, the Belgium representative
explained that he thought that if an agreement on social
benefits were signed between the United Kingdam and Hungary,
the latter country not being a signatory to the 1951
Convention, a Rumanian refugee residing in the United Kingdam
would under para 4 benefit from it.149 fThis explanation seems
sufficient to explain the workings of para 4.

Article 25

"Ai'ticle 25 150
ADMINISTRATIVE ASSISTANCE

1. When the exercise of a right by a refugee would
normally require the assistance of authorities of a
foreign country to wham he cannot have recourse, the
Contracting States in whose territory he is residing.
shall arrange that such assistance be afforded to him

by their own authorities or by an international
authority.

2. The authority or authorities mentioned in
paragraph 1 shall deliver or cause to be delivered
under their supervision to refugees such documents or
certifications as would normally be delivered to
aliens by or through their national authorities.

3. Documents or éertifications so delivered shall

149
150

SR.11, p.8.

Reservations by Uganda, the UK, Fiji (12 June 1972), Finland
and Jamaica. ‘ ‘
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stand in the stead of the official instruments
delivered to aliens by or through their national
authorities, and shall be given credence m the
absence of proof to the contrary.

4. Subject to such exceptional treatment as may be
granted to indigent persons, fees may be charged for
the services mentioned herein, but such fees shall be
moderate and commensurate with those charged to
nationals for similar services.

5. The provisions of this article shall be w1thout
prejudice to articles 27 and 28.* A

Analysis

Para 1 deals with a number of services which nationals of a
country ordinarily receive from their judicial -or
administrative department, such as documents (for instance,
birth, death and marriage certificates) or school or
professional certificates. Since the refugee cannot gain these
documents fram the country he has fled, the asylum granting
States will have to make these a::x.'angements.151 The choice is’
within the campetence of every Contracting State. The UNHCR

can do so on the basis of para 8(b) of the Statute. °

Para 2 deals with documents delivered or caused to be delivered
“under their (of the authorities) supervision®. The words were
inserted to indicate that if a document is not directly
delivered by the authorities of a Contacting State, their
attestation will not be required in order to make them
authentic. In explaining para 3, the Ad Hoc Cammittee provided
that:

151 mhe UNHCR can assist in these matters.



" ... the purpose of this clause is to have the
Contracting States give documents issued to refugees
the same validity as if the documents had been issued
by the coampetent authority of the country of
nationality of an alien or as if the act had been
certified by such authority. Such documents would
be accepted as evidence of the facts or acts
certified in accordance with the law of the country
in which the document is presented.” 152

The Conference amended the Ad Hoc Camiittee text by providing
that such documents be given, not the "same validity" as
instruments issued by the national authorities, but only
“credence in the absence of proof to the contrary". Para 3
does not say so explicitly but it can be assumed that such
documents and certificates are valid in all Contracting States

even if delivered by the authorities of one Contracting State.

Para 4 may not have been correctly drafted. The permissive
word “may” is used. It seems rather unusual to make a
permissive reservation to a permissive pronoun. Para 4 could
mean that it is within the discretion of the proper authority
in every single case to charge fees, except in regard to
indigent persons who may be exempt fram the fees in a general

way.

"Administrative assistance" includes the issue of identity

papers and travel documents.

152 E£/1618, comments on Article 20.
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Article 26 -

“Article 26 153

FREEDQM OF MOVEMENT

Each Contracting State shall accord to refugees
lawfully in its territory the right to choose their
place of residence and to move freely within its
territory, subject to any regulations applicable to
aliens generally in the same circumstances.* 194

Analysis

The intention of Article 26 is to “assimilate" refugees to
“aliens" in general. This was considered sufficient because
free residence and movement are ordinarily granted to all
aliens but in same instances certain restrictions may exist.193
The European Agreement on the B&Abolition of Visas for
Refugees156 provides exemption for refugees who are resident in
the territory of a Contracting State fram having to obtain
visas to visit the territory of another State. The refugee
must hold a valid travel document under Article 28 of the 1951
Convention and the visit is limited to 3 months. If the

153

154

155

156

Reservations by Botswana, Angola (23 June 1981), Greece (5
April 1960), Iran, Sudan (22 Feb 1974), Mozambique, Rwanda (3
Jan 1980), and Zambia.

See Burrows, Free Movement in Furopean Cammmnity Law, Clarendon

Press, Oxford, 1987.

A need for a special licence to move to overcrowded places or
to got to restricted no-go areas.

By unanimous vote of the Cammittee of Ministers a Government
‘gglrgh is party to the 1951 Convention may be invited to accede
.10) L )
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refugee wishes to seek employment or stay longer than 3 months,
then a visa may be required.157

EEC Treaty

In order to realize one of the abjectives of the EEC, free
movement of workers is ensured by the end of the transitional
period at the latest (Art.48(i)). Discrimination based on
nationality between workers of Member States is abolishedl®8 as
regards employment, remuneration and other conditions of work.

Workers and their families are free to move within the EEC.

Article 27

Text

*Article 27
IDENTITY PAPERS
The Contracting States shall issue identity papers to

any refugee in their territory who does not possess a
valid travel document."

Analysis
Article 27 deals with "identity papers" which are for internal
use, These papers should not be confused with “travel

documents" which are needed to travel abroad. Identity papers

157

158

The terms of the Agreement are subject to reciprocity between
Contracting States and are subject to national legislation
governing the entry of aliens (Article 4). In Article 5, each
Contracting State reserves the right to prohibit the entry of
persons it deems undesirable.

Regulation 1612/68.
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certify the identity of a refugee (certificate of identity) and
in countries without a passport system, a substitute for a

passport.

The 1951. Convention does not prescribe the nature of identity
papers. They do not have to be official papers in the ordinary
sense, they may simply be documents showing the identity of a
refugee. Finally, where no identity papers are required or
issued, Article 27139 would not be applied purely because it is

meant to be a safeguard in the refugees’ interests. .

3.1.34  Article 28

Text

“Article 28 160
TRAVEL DOCUMENTS

- 1. The Contracting States shall issue to refugees
lawfully staying in their territory travel documents
for the purpose of travel outside their territory
unless compelling reasons of national security or
public order otherwise require, and the provisions of
the Schedule to this Convention shall apply with
respect to such documents. The Contracting States
may issue such a travel document to any other refugee
in their territory; they shall in particular give
sympathetic consideration to the issue of such a
travel document to refugees in their territory who
are unable to obtain a travel document from the
country of their lawful residence. -

2. Travel documents issued to refugees under previous.
international agreements by parties thereto shall be
recognized and treated by the Contracting States in .
the same way as if they had been issued pursuant to

159 Reservation by Malta.
160 Reservations by Finland, Malta and Zambia.
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this article.

Analysis
The problem of travel documents was a concern to the
international commnity at the time of drafting the 1951

Convention.

Para 1, sentence 1, relates to the Contracting States to oblige
in giving a travel document to a refugee if he so wishes to

travel abroad. The representative of Venezuela stated:

"States like his own could not admit that it was
mandatory for them to issue a travel document to
refugees while a similar obligation did not exist in
respect of his own nationals."” 161

However, on the strength of the opposition, the Conference
replaced the words “the obligation" (to issue a document) in
para 11 of the Schedule (see later) with the words ‘“the
responsibility”.162 fThere appears to be a restriction of the
obligation, viz. that it is not to be applied if campelling
reasons of national security or public order militate against
the issue of travel documents. The Schedule attached to
Article 28 directly states that the provisions of the Schedule
do not in any way affect the laws and regulations governing the
condition of deéarture fram the Contracting States. From the

wording, one can assume that this rule was not considered to be

161
162

SR.33, p.5.
SR.33, p.6.



an additional restriction to the obligation to issue a travel
document to every person who was granted refugee status
lawfully within the Contracting State.

Sentence‘ two stipulates that the Contracting States have
carplete dlscretlon in issuance of travel documents to refugees
whoaremthmrterntoxymtarenotlawfullystaymg
there.163 para 2 stipulates the validity of travel documents
issued under previous arrangement even if they do not fulfil
the conditions of Article 28 and of the attached Schedule. In
other words, the travel documents issued under earlier
documents are legally assimilated or integrated to such
documents issued under Article 28 and the Schedule.

What would be the position of non-parties to the 1951
Convent:.on regarding the acceptance of refugees with travel
documents? Para 2 mpl:.es an obligation on the parties to the
1951 Convention to recogmze travel docmnents issued by non-
partJ.es thereto th.le the latter are not bound to do the same
in rega.rd to member parties of the 1951 Conventlon. It seems
that para 2 was purely and mamly adm.mstrat.we, that 1s, to
avoid the necessity of exchangmg all exlstmg travel
documents ., 164 " ‘

Schedule to icle 28

- See Appendix - nearly all the paragraphs are self-explanatory.

163 That is, on a temporaxy basis or even J_llegally.
164 sr.17, p.13.
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Article 29

“Article 29 165

FISCAL CHARGES

1. The Contracting States shall not impose upon
refugees duties, charges or taxes, of any description
whatsoever, other or higher than those which are or
may be levied on their nationals in similar
situations.

2. Nothing in the above paragraph shall prevent the
application to refugees of the laws and regulations

concerning charges in respect of the issue to aliens
of administrative documents including identity

papers."

Analysis

Article 29 is based upon art;.icles in previous arrangements,
agreements and conventions.l66 Article 29 deals with refugees
in general, enjoyingv equal status with nationals "in similar
situations" in a country where the fiscal charges are payable,
the refugees need not reside in either the State concerned or
in another Contracting State. This is important because duties
and charges are: levied not only fram residents and they may
refer not only to taxes on incame or property but also to
duties on imports or exports. The expression “duties, charges
or taxes" taken in the context of "fiscal charges® must refer
to every kind of public assessment, whether of a general nature

or a specific nature.

165
166

Reservations by Ireland and France (23 June 1954)

Para 8 of the 1928 Arrangement; Article 13 of the 1933
Convention; and Article 16 of he 1938 Convention.
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Para 2 stipulates the word "alien* which implies "aliens in the
same circumstances", that is, refugees are not to pay higher or
other charges of those described in para 2 than those imposed

on aliens generally in the same position for the same services.

Article 30

"Article 30

TRANSFER OF ASSETS

“l. A Contracting State shall, in conformity with its
laws and regulations, permit refugees to transfer
assets which they have brought into its territory, to
another country where they have been admitted for the
purposes of resettlement.

2. A Contracting State shall give sympathetic
consideration to the application of refugees for
permission to transfer assets wherever they may be

and which are necessary for their resettlement in
another country to which they have been admitted."”

mlﬁ is 4

Article 30 imposes an obligation on the Contracting State to
permit the transfer of assets to refugees, provided these
assets have been brought in by the refugee and the transfer is
made to another country. Thus, no such obligation exists in
cases where the refugee leaves the country of his .residence for
a temporary stay abroad. What was the purpose of this Article?
The Belgium representative stated ﬁmt the purpose of this
Ari:icle was in fact to 1lift, in the case of refugees, the

restrictions imposed on the transfer of assets in receiving
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countries.167 The President of the Conference interpreted para
1 as relating to such assets only as the refugee brought into
the country of asylum as a refugee.l68 This interpretation may
be in accord with the literal interpretation of the intention
of the Ad Hoc Cammittee,l69 but prima facie, it does not
correspond to the real intention of the Ad Hoc Camnittee and
the aim of the ‘1951 Convention-is to facilitate as far as
possible the resettlement of refugees. In fact, the Conference
actually deleted the words "with him" (in connection with
"bringing in") which cannot but mean that the refugee may have
sent the assets to the country before he personally arrived

. *

there. - -

Para 2 recammends more favourable treatment wherever possible.

3.1.37 Articles 31-46 (See Appendix) 170 -

For interpretation and analysis of Articles 31-33 of the 1951
Convention, see the section relating to the principle of pon-
refoulement.
Article 34171 camprises two ‘parts: firstly, a recommendation to

167 SR.13' p.S.

168 sgr.13, p.s.

169 SR. 24, para 46 ‘

170 Reservatmns on Art:.cle 32 1 2 Ireland and
Bo ( ( )( ) bY Uganda <

171

Reservations by Chile and Botswana.
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or a general moral obligation on the Contracting States to
facilitate as far as possible the naturalisation and
assimilation of the refugee residing in their countries; and,
secondly, a more specific obligation to expedite proceedings
wherever an application for naturalisation can be or has been
made and to reduce its costs involved. The word "assimilation"
does not mean the loss of the specific identity of the persons
involved but in the sense of integration into the econamic,
social and cultural life of the country. It is interesting to
note the views of the French representative in the Ad Hoc
Committee who considered “assimilation* to mean “the
intermediate stage between the establishment of a refugee on a
particular territory and his naturalisation®.172 The temm
"assimilation® was used to grant the refugee certain rights and
privileges which are available to the nationals of the refuge

State. These could include schooling, health facilities,

social security, prospects of employment and so on.

‘Article 35 is the result of a set up and existence of the
office of UNHCR and of para 6 of the Preamble to the 1951
Convention. Since the UNHCR will in substance deal with the
same person under the 1951 Convention, co-operation between
UNHCR and the Contracting States is a must if the best results
are required for the assistance and protection of refugees;
further reference is made in Chaper Nine. - The General
Assenbly envisaged the UNHCR office as a means of making the

1951 Convention a "dynamic and living reality".l73 However,

172 sR.39, p.28.
173 sr.24, p.22.
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the French representative thought that the “High
Camnissioner’s office and the Convention were two entirely
separate matters, the fact of them caming together was an
historical event but not an absolute necessity”.l74 The High
Camissioner is summoned to report to the General Assenbly
yearly, to present his annual report. The General Assarbly
passed a resolution (uﬁanhmusly) calling upon governments to
co-operate with the High Cammissioner and to provide the office
with the necessary assistance and co—operation.175 Article 35
actually transforms this resolution into a legally—bindj.ng“
obligation on the part of the Contracting States. It is
worthwhile to note that there may be Contracting States who are
not members of the United Nations. Article 35 does not make
any distinction between members or non-members of the United
Nations because there is no legal barrier to the co-operation
of non-members with the High Commissioner. However, Article 35
is not included in the list of provisions to which no
reservations are permmitted, so that non-members of the UN may

enter a reservation to this Article.

Articles 36, 37, 38 and 39 are self-explanatory. The
expression *without prejudice to article 28, par 2" within
Article 37 stipulates that although the agreement on the basis
of which a travel document was issued has become invalid as
between the State acceding to the 1?51 Convention, the travel
document shall continue to be recognised.

174 sr.27, p.12.
175 Note also Article II of the 1967 Protocol in Chapter Five.
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Article 38 can be campared to provisions within Article IX of
the QAU Refugee Convention. The former requires disputes to be
referred to the International Court of Justice and there were
no reservations to this article, whereas Article IX of the QAU
Refugee Convention requires disputes to be referred to the
Camission for Mediation Conciliation and Arbitration of the

QAU.

In Article 40, paragraph 1 allows variations in the
geographical application but only insofar as dependent
territories are concerned. Paragraph 2 stipulates the result
of the freedam granted to States regarding the geographical
application of the 1951 Convention. Once it is left to their
discretion to extend it to any of their dependent territories
they may do so at any time by unilateral notification.
Paragraph 3 is a moral obligation on the part of the
Contracting States to extend its application wherever possible.

Article 41 is self-explanatory. This article was introduced by
the Israeli delegatel76 with a British supplement.l?” The
reason for this introduction was that the implementation of the
provisions of the 1951 Convention might, to same extent, fall
within the jurisdiction of the component parts of a Federal

State.

176
177

A/Conf. 2/90.
A/Conf. 2/97.
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Article 42 stipulates a number of provisions to which po
reservations are permissible. They include:

(1) The term "refugee” and its definition.
(ii) Non-discrimination clause.

(iii) Freedom of religion.

(iv) Access to courts.

(v)_ . Non-Refoulément.

(vi) Settlement of dispute.

(vii) Procedures.

(viii) Territorial application.

Article 42 does not state when a notification concerning the
withdrawal of a reservation becomes valid. It can be safely
assumed that the usual 90 days period will be appropriate.

There are no reservations recorded on Article 42 per se.178

Article 43 deals with the two dates of the caming into force of

the 1951 Convention:

(1) The original date (paragraph 1).
(ii) The subsequent date (paragraph 2).

The original date signifies the entry of the 1951 Convention
into force among the States which were first to camply with the
requirement of Article 39. Article 43 requires that at least 6
States must legally become parties to the 1951 Convention.

178 as of April 1989.
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However, at the present mament (April 1989) there are 106
States which are parties to the 1951 Convention. The 1951
Convention entered into force on 22nd April 1954 in accordance

with Article 43.

Article 44 requires no further explanation. 1In Article 45, a
revision of the:“ 1951 Convent:".onr could be effected at any time
with the consent of all parties, despite the provisions of this
Article.  The Conference interpreted Article 45 that the
consent of the General Assembly was required in order to
provide the financial means necessary to hold a conference
under UN auspices. However, the President of the Conference
interpreted Article 45 officially to mean that the Contracting
States would if necessary be entitled to take action
independently of the UN, making their own financial provisions
for holding the Conference.179

POSTSCRIPT

After having examined the 1951 Convention, it is now possible
to note the definition of the refugee and its relation to human
rights, Extensive study is not undertaken, but nevertheless it

is useful to incorporate in this thesis.

179 sr.s5, pp.33-34.
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The classical definition of the term “refugee® is found in
Article 1 of the 1951 Convention, Article 1 of the 1967
Protocol and in paragraph 6 of the Statute of the Office of the
United Nations High Camissioner for Refugees. This definition
has been incorporated in many municipal legal systems all
around the world. Since the 1950s, there have been individuals
who have been considered as refugees even though they do not
fulfil this classical definition incorporated within
international documents and instruments. The United Nations
General Assembly had to adopt resolutions which prampted the
High Cammissioner to assist refugees outside the mandate of the
UNHCR. In a few resolutions, reference was made to the High
Camnissioner’s "good offices". Other resolutions referred to
refugees from specific situations.l From 1961, there was a
policy by the UNHCR which related that the term "refugee" was
restricted to persons who fulfilled the criteria of the Statute
or the 1951 Convention. If the refugee was from outside
Europe, then UNHCR could assist refugees on the basis of
specific resolutions. 'I'hev 1969 QAU Convention Governing the
Specific Aspects of the Refugee Problems in Africa, has defined
the refugee in very broad terms (see Chapter Five), more so
than the earlier refugee instruments. The addition is an

b(“gl instance, GAOR 1166 (XII), GAOR 1388 (XIV) and GAOR 1671
).
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attempt to describe in legal terms the refugee assisted through
the specific General Assembly resolutions.

The definition within Article 1 of the refugee instruments and
the UNHCR Statute- is certainly a European definition.
Although the definition was drafted against the background of
a particular situation, resulting fram two World Wars in
Europe, it cannot be used in developing or Third World
countries. As mentioned above, the definition is outdated and
very narrow and it does not correspond to the "real® refugee
situation of today. The present definition could be replaced
by a definition more or less on the lines of the wording of the
additional paragraph of the QAU and could include provisions
relating to natural disasters. One such definition could be:

A person is a refugee who:

"Owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership
of a social group or political opinion; or of
reasons of external aggression, occupation, foreian
domination, events seriously disturbing public

order; or fram pnatural disasters, is outside the
country of his nationality and is unable or owing to
such fear of these events is unwilling to avail
himself of the protection of that country; or who,
not having a nationality and being outside the
country of his former habitual residence as a resu}t
of such events, is unable or owing to such fear, 1is
unwilling to return to it." (my emphasis) -

Such a solution seems unrealistic because of the political
climate between East and West States, especially in the West
are no longer prepared to accept refugees on a bona fide
basis. These States have adopted very restrictive policies



aimed at deterring asylum-seekers, especially those who escape
from the Third World countries. One can immediately refer to
the 1977 Conference on Territorial Asylum, even when
discussing the personal scope of the draft Convention, several
proposals were made to restrict its application. The
discussion, with regard to the definition, was based on a text
similar to the 1951 Convention and the 1967 Protocol.
Surprisingly, there was not a single proposal to enlarge the
personal scope of the draft Convention in line with the QAU

Convention.

It can be argued that the numbers of “refugees* would increase
if the above definition was implemented or incorporated.
However, the numbers would remain the same, except that 100% of
the asylum-seekers will be classified as refugees, rather than
only 5%. Cbviously, more international co-operation and
solidarity will be required. The UNHCR would have to increase
its staff and assistance, which would result in the western
countries having to pay more to the UNHCR. The Western States
would be obliged to submit more effort in, firstly, preventing
the causes of refugee flow and, secondly, to cater for refugees

on a bona-fide basis.
Professor Melander states:

"In my view, it is a serious mistake to conclude
that the definition as contained in the 1951 Refugee
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Convention/1967 Protocol is outdated.* 2

The simple answer to Professor Melander’s statement is that the
refugee definition is outdated, because only 5% of the world’s
refugee population actually fulfils this definition. The other
95% simply do not satisfy this definition. The 1969 QAU is an
improvement but not a camplete solution. As mentioned earlier,
it is now generally accepted that the 1951 Convention was to
cater for the European refugees and no one else; although the
1967 Protocol was formulated to remove the geographical and
time limitations. Today, refugees emerge fram all corners of
the globe. Nearly all of these corners have problems - whether
fram persecution, man-made, or natural disasters. Europeans
have the least problems. Very few refugees are recorded that
emerge from Europe, except those people escaping commnist
regimes, who are often absorbed by neighbouring or sympathetic
States within the European Cammnity.

There are two' types of refugees. Firstly, the Human Rights

refugees and, secondly, Humanitarian law refugees:

HUMAN RIGHTS REFUGEES

P

This category of refugees is based on the definition which is

incorporated in the refugee instruments. Fram observing these

Melander, The ~Two Refugee Definitions, Raoul Wallenberg

Institute of Human Rights and Humanitarian Law, Report No.4,
Sweden, 1987. See also paper presented at the University of
Liverpool, March 1988.
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definitions and the actual instruments, one can note that the
term “"persecution” is not defined. It seems to be an ambiguous
word.  There is no universally accepted definition of a
"refugee". Various attempts to formilate a definition of
“persecution" have been unsuccessful, purely because of the
uncertainty. From Article 33(1) of the 1951 Convention and the
1967 Protocol, it may be inferred that a threat to life or
freedom on account of race, religion, nationality, political
opinions ‘or membership of a particular social group is always
persecution.3 Other violations of human rights - for the same
reasons - would also constitute persecution. Whether other
prejudiced actions or threats would amount to persecution will
depend on the circumstances of each case, including the
subjective element to which reference has been made. The
subjective character of fear of persecution requires an
evaluation of thé opinions and feelings of the person
concerned. It is also in light of such opinions and feelings
that any actual orq anticipated measures against the asylum-
seekers mﬁst ‘necessarily be viewed. Every person is different
and due to the variations in individual psychological traits
and their presexit circumstances, interpretations of what
amounts to persécution is bound to vary. An asylum-seeker may
have been subjected to various measures, not in themselves
amounting to persecution, but just as harmful, for instance,

discrimination in all its different forms,* and in same cases

See UNHCR Handbook, para 51.

Racial, sexual, religious, etc.
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carbined with other adverse factors.® In such situations, the
various elements involved may, if taken together, produce an
effect on the mind of the applicant that can reasonably
justify a claim to a well-founded fear of persecution on
"eliminative grounds". Needless to say, it is not possible to
lay down a general rule as to what cumlative reasons can give
rise to a wvalid claim to refugee status. This will
necessarily depend on all the circumstances including the

particular geographical, historical and ethnological context. 6

As mentioned above, a threat to life or freedom normally
stipulates and constitutes persecution. Professor Grahl-

Madsen concludes that:

"Whenever ‘a person is faced with the likelihood of
losing his life or physical freedom for more than a
negligible period of time, if he should return to
his hame country or is likewise threatened with
other measures which, in his particular case and his
special circumstances, appear as more severe than a
- short-term imprisomment, that person has “"well-
founded fear of being persecuted.* ’

The criterion of persecﬁtion may be fulfilled if the asylum-

seeker is being exposed to human rights violations. In this

For instance, general atmosphere of insecurity in the country
of origin.

See also UNHCR Handbook, para 53.

Grahl-hhdsexl, opoCito, VOloI' p0216. See alSO minl G‘U'l
The Refugee in Intermational law, Clarendon Press, Oxford,
1983, p.43, who defines persecution in terms of reasons,
interests and measures, and receives support by analogy in the
International Convention on the Suppression and Punishment of
the Crime of Apartheid.
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case, it is the Civil and Political Rights which are relevant,
that is, human rights dealing with the relation between the
individual and the State. This criterion may also be fulfilled
when econamic, social and cultural rights may be violated,
especially if the asylum-seeker fears discriminatory measures
based on sexuality, race, religion, membership of a social
group or political opinion.

There ‘are same human rights instruments which can be used to
assist the term *"persecution", for instance, the Universal
Declaration of Human Rights and the two Covenants (Civil and
Political, and Social, Econamic and Cultural) stipulate
guidelines (see 1later) in deciding if persecution is
involved.8 Nearly all of the articles in the Universal
Declaration of Human Rights (UDHR) imply persecution. Does
this mean that everyone who faces violations of human rights
will be an asylum-seeker or a refugee? No, it does not.
There does not appear to be a difference between violation of
human rights and persecution, although intensity of the crime
will vary and the severity of a degree must be reached in
order to be considered as persecution. On the other hand, an
asylum-seeker may be subjected to or feels various human
rights violations and yet not amount to persecution. These
violations must reach é degree to justify a claim of or to
“well-founded fear of persecution*. Also, as mentioned above,

the subjective character of fear of persecution will require

A person who is arbitrarily detained contrary to Article 9 of
the Universal Declaration of Human Rights may be persecuted.
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an evaluation of the opinion and feelings of the asylum-

seeker concerned.

The human rights violations must be influenced and to a
certain degree motivated by one of the five causes of
persecution mentioned in the 1951 Convention, as stated in
Chapter Three. One of the major problems is that the 1951
Convention and the 1967 Protocol are very individualised and it
is necessary for the individual asylum-seeker to face such
measures himself or herself. The same applies to human rights
violations which, according to some international human rights
instruments, can be related to individuals. However, today’s
refugees are rarely individuals, they 'energe in groups or
masses.? An asylum-seeker who has obtained the classification
of a "refugee" in accordance with the definition incorporated
within the 1951 Convention and/or 1967 Protocol, will and can
be described as a person who has left his country of origin or
nationality for fear of human rights violations or actual

human rights violations.

For instance, the blacks in South Africa are subjected to
degrading treatment due to apartheid. They have no choice but
to leave, basically due to the international crime of
apartheid, and they are almost certainly subjected to human
rights violations. On the other hand, group determination of
the type which happened after the 1956 events in Hungary is
debateable.  Same Western countries considered that any
Hungarian should be considered a refugee in accordance with the
1951 Convention. However, if the application for refugee
status had been determined at a different time and strictly on
an individual basis, then these asylum-seekers would not have
been recognised as refugees.
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AW REFUGEES

Very often, asylum-seekers who leave their countries of origin
are members of the group of "the good offices" refugees. There
appears to be a factor of coercion which affects this group
which differentiates from other groups and movements.
Contemporary refugees are a result of mainly wars and armed
conflicts, in many cases the movements of refugees has taken
place as a result of aggression, alien damination, foreign
armed intervention and occupation.l0 In other examples, armed
conflict takes place between armed forces in a State and
dissident armed forces or other organised armed groups;11 in
these cases, the only escape for the people is to flee to
neighbouring states. Communal violence is perhaps the most
terrifying form of social conflict, especially when members of
ethnic, religious or linquistic groups turn on members of other
groups, and atrocities are almost inevitable.12 on the other
hand, circumstances and situations such as riots and isolated
acts of violence rarely cause massive flows of refugees. In
the UK, asylum-seekers have applied for refugee status and
asylum, invoking danger to life because of armed conflict if
they are returned to their countries of origin. However, if
their applications are rejected then they are usually returned

to their country of origin.l13  However, in same western

10

11
12
13

See Report of the Group of Govermmental Experts on
International Co-operation to Avert New Flows of Refugees, para
31, UN Doc A/41/324.

For instance, South Africa and neighbouring countries.

For example, Palestinians and Israelis.

Tamils in the recent House of Lords case. See infra.
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countries, the asylum-seekers have had their application
rejected and yet they have been allowed to remain in the
country due to humanitarian reasons.l4 Refugees belonging to
this category have difficulties in rendering credible their
fear of being individually subjected to persecution.l® Many of
the asylum-seekers arriving in western States have left their
countries of origin because of dangers to their lives.
However, they cannot prove, as the 1951 Convention and/or 1967
Protocol require, that they have a well-founded fear of
persecution, particularly since the asylum-seeker has to prove
both objective and subjective element in order to be eligible
for refugee status and asylum.16 Extensive restriction of
human rights are not the reason for asylum seekers fleeing. He
or she is a person who has not taken part in such hostilities.
This person is lacking the protection to which he is entitled
under international humanitarian law. The source for this

category of refugee lies in the area of humanitarian law.

REFUGEES AND THE IAWS OF ARMED CONFLICT

Article 44 in the Convention (IV) relative to the Protection

of Civilian Population in time of war, which was signed in

14
15

16

Sweden, USA, Switzerland, Italy and Spain.

’felephone interview with S. Bari, UNHCR, Geneva, on 28 April
987.

See Chapter Eight on Eligibility for Asylum, far more
camprehensive an explanation of the meaning of “subjectively
and objectivity®.
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Geneva on 12 August 1949,17 states:

“In applying the measures of control mentioned in
the present Convention, the detaining Power shall
not treat the enemy aliens exclusively on the basis

of their nationality de jure of an enemy State
refugees who do not in fact enjoy the protection of

~any govermment. *

Brazil and Paicistan were the only two countries which reserved
on Article 44. Brazil stated that Article 44 was liable to
hamper the action of the Detaining Power and in regard to
Article 46,18 because the matter dealt with in its second
paragraph is outside the scopé of the Convention, the
essential and specific purpose of what is the protection of
persons and not of their property. Pakistan stated that every.
protected person who is a nationél de jure of an enemy state
against action is taken or sought to be taken under Article 41
(assigned residence internment) by assignment of residence or
internment or in accordance with any law, on the ground of his
being an enemy alien shall be entitled to submit proofs to the

Detaining Power or, as the case may be, to any appropriate

court or administrative board which may review his case, that
he does not enjoy the protection of the enemy state, and full

17

18

See Schindler and Taman, The lLaws of Armed Conflicts - A
Collection of Conventions, Resolutions and Other Documents,
Sijthoff & Noordhoff, Henry Denant Institute, Geneva, 1981,
po.433-485.

Article 46 states: “Insofar as they have been previously
withdrawn, restrictive measures taken regarding protected
persons shall be cancelled as soon as possible after the close
of hostilities. Restrictive measures affecting their property
shall be cancelled in accordance with the law of the Detaining
Power as soon as possible after the close of hostilities".
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weight shall be given to his circumstance, if it is established
whether with or without further enquiry by the Detaining Power
in deciding action, by way of an initial order or, as the case

may be, by amendment thereof.

It is also interesting to note Article 70 of the same

Convention. It states:

"Protected persons shall not be arrested, prosecuted
or corrected by the Occupying Power for acts
camiitted or for opinions expressed before the
occupation, or during a temporary interpretation
thereof, with the exception of breaches of laws and
custamns of war.

Nationals .of the Occupying Power who, before the
outbreak of hostilities, have sought refuge in the
. territory of the Occupied State shall not be
arrested, prosecuted, corrected or deported frm} the
occupied territory, except for offences cammitted
under common law committed before the outbreak of
hostilities which according to the law of the
occupied states would have justified extradition in
time of peace."

There is a provision for protection of the refugees in the
Protocol Additional to the Geneva Convention of 12th August
1949, and Relating to the Protection of Victims of
Inﬁein}ational Armed Conflicts (Protocol I) adopted at Geneva,
8th June 1977. This provi‘sion states in Article 73 (Refugees

and Stateless Persons):

"Persons who before the beginning of hostilities,
were considered as stateless persons or refugees
under the relevant international instruments
accepted by the Parties concerned or under the
national legislation of the State or refuge or State
of residence shall be protected persons within the
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meanings of Parts I and 117119 of the Fourth
Convention in all circumstances and without any
adverse distinction.*

HUMANTTARTAN LAW AND HUMAN RIGHTS: WHAT ARE THE DIFFERENCES AND
SIMITARITIES?

The concept of international humanitarian law?0 can be defined
as the corpus of international rules, which are established or
set up by treaties or customs, which are specifically intended
to be applied in international or non-international armed
conflicts. These rules restrict, on humanitarian grounds, the
rights of the parties to the conflict to employ means and
methods of warfare of their choice and protect persons and
property which are or could be affected by the conflict. They
are inspired by humanitarian principles and also aim to
restrict unlimited violence. Human Rights, on the other hand,
are concerned with the relation between the State and its
nationals. Human Rights foundations are in ethical, moral or
religiouszu1 ideas of a universal character. Human rights were

not really formulated in the legal sense until the 17th

19

20

21

Part I contains: Respect for the Convention; Application of the
Convention; Conflicts of an international character; Definition
of protected persons; Derogations; Beginning and end of
application; Special agreements; Activities of the
International Committee of the Red Cross; Substitute for
Protecting Power and so on. Part III contains: Treatment;
Aliens in the Territory of a Party to the Conflict; Occupied
Territories; Regulations for Treatment of internees; and,
Information Bureau and Central Agency.

See Cassese, "The New Humanitarian Law of Armed Conflict®,

Editoriale Scientifica Sr 1 Napoli, 1979, Vols.I&II; and,

Schindler and Taman, op.cit.

In nearly all religions, violation of human rights is
condemned.
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Century?? and it was only after the jurists and philosophers
had formulated rules and regulations that human rights became
visualised and concrete. After the beginning of the 17th
Century, a completely new approach was adopted of looking at
the State and the individual.

The set of rules of Human Rights consists, inter alia, civil
and political rights, viz. the integrity of the human being,
the right of liberty, family and so on.

Traditionally, clear separating lines have been upheld between
human rights and humanitarian law. Although one can say that
they have different sources and different purposes. There
appears to be a clear tendency that the links between
humanitarian law and human rights are real and growing
stronger. One can say that in recent times, the two systems
camplement each other. Perhaps a graphical approach will
explain the trend: ‘

Humanitarian law uman rights

Common Segment Respect for the
dignity of the human
being who must be
protected agamst
any harm. 2

Figure 1

22
23

Works of Grotius, Locke and Montesgieu.

Where one begins and the other one ends depends on, for
instance, derogation clauses in Human Rights treaties.
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Although the Humanitarian Law and Human Rights have
similarities, there is a distinction between Human Rights and
Humanitarian Law, for instance the prohibition to use bullets
which espand in the human body24 have no connection with Human
rights. It is a humanitarian principle which should be
applied in armed conflicts.

How does Fiqure 1 affect the refugees and asylum-seekers. The
asYlmn—seekers may fulfil the criteria for Human Rights
refugee status as well as for humanitarian law refugee status,
for instance, a person who during an armed conflict fears
torture in his country of origin. Massive flow of refugees
often comprise both Human Rights and Humanitarian Law.23 The
emigration of Bangladesh refugees consisted of Human Rights
refugees and Humanitarian lLaw refugees. The former were
entitled to international assistance and protection but not
because of fear of Human' Rights violations. The reason was
that they had left Pakistan during internal disturbance. They

were also Humanitarian Law refugees.

24

25

As laid down by the 1899 Hague Declaration. See the
International Committee of the Red Cross, “The Red Cross and
Human Rights", working document prepared by the ICRC in
collaboration with the Secretariat of the Leaque of Red Cross
Societies, Geneva, 1983, p.29.

For instance, Russian refugees escaping the Russian Revolution,
Bangladeshis escaping Pakistan to flee to Bangladesh.
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The .1951 Convention does not resolve the problems which the
refugees cause for the international cammnity. For instance,
the 1951 Convention does not require the asylum granting States
to integrate the refugees completely into their
infrastructures,26 but instead it merely sets out a list of
particular rights to which refugees are entitled. There is an
absence of a.great. mmber of rights to which human beings are
entitled. The nearest the 1951 Convention or the 1967 Protocol
canes to granting these rights is set out in Article 34 of he

1951 Convention which states:

"The Contracting States shall as far as possible
facilitate the assimilation and naturalisation of
refugees ..." :

States are allowed to make reservations on this article, which

both Chile and Botswana have made.

From the interpretation of articles of the two refugee

instruments and from observing the travaux atoires, one
can see. that these instruments simply acknowledge the

refugees’ presence and state few minimal rights to the
refugees.

It will be advantageous to set out briefly the deficiencies in

the 1951 Convention relating to basic human rights. This will

26

Structures of social, economic, legal and political magnitudes.
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not be an exhaustive study, but just to highlight the gaps in
the 1951 Convention. Same similarities between the 1951
Convention and other human rights instruments will also be

noted:

1. Article 3 of the 1951 Convention does not refer to non-
discrimination between refugees and same other groups,
such as nationals of the asylum granting State, but it
refers to non-discrimination within the class of refugees

on the basis of race, religion or country of origin.27

2. Article 5 of the 1951 Convention does impair any other
rights granted apart from within the 1951 Convention.

3. The International Covenant on Econamic, Social and
Cultural Rights (ESCR) states the right to work in
Articles 6(1) and 7, whereas the refugee is not
campletely quaranteed camplete equality of treatment such

as work.

4. Article 8 of the ESCR and Article 22 of the International
Covenant on Civil