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Abstract

Today slavery is illegal in every part of the world. It has been recognised as a
crime against humanity and a violation of fundamental human rights.
Nonetheless, the exploitation, marginalisation and degradation of human
beings for material profit continue to flourish in 21s-century society.
Sophisticated criminal networks and transnational illicit operations, coupled
with weak governance and a high demand for slave labour, has allowed
modern slavery to evolve and thrive underground, where vulnerable individuals
are exploited for a multitude of purposes.

Due to the complex nature of modern slavery, not only is a comprehensive
approach needed to address its commonalities, but particular attention needs
to also focus on the complexities and challenges unique to specific forms of
exploitation. Further, due its transnational nature its regulation requires the
involvement and co-operation of various actors in the international community.
In particular, one area that has been subject to increasing concern is the role
of corporate entities in joining the fight against slavery, by ensuring that their
operations and supply chain networks are not tainted with exploitative labour
and riddled with human rights abuses. The international community has
recognised that while corporate entities have the capacity to promote positive
effects such as economic development, job opportunities, and technological
innovations, that their operations can also adversely affect vulnerable
individuals and communities. Thus, through the concept of corporate social
responsibility (CSR), and various human rights initiatives, businesses have
been facing pressure to use their global resources, and power to acknowledge
their influence and impact on significant global issues such as human rights,
modern slavery, forced labour and human trafficking. Separately, as States are
the prime guarantors of international human rights, they have an obligation to
establish and enforce effective measures to regulate modern slavery, including
the conduct of those who violate human rights and engage in the exploitation
of people. Concerning unethical business practices, States then have a
responsibility to establish corporate liability for complicity in modern slavery
and related issues.

Against the backdrop of global contemporary forms of slavery, this thesis aims
to understand the extent of corporate obligation to respect internationally
recognised human rights in the regulation of modern slavery, and challenge
the perceived role of firms in combatting slavery in their operations. Moreover,
this study considers the role of the State in enforcing CSR in line with its
international obligation to protect human rights and combat modern slavery by
preventing and prohibiting the crime, protecting the victims and prosecuting
the offenders. This thesis will then conclude with an exploration of domestic
level operations in the United Kingdom and evaluate what key approaches
mean in the support of victims, the prosecution of offenders, and the
responsibility of UK businesses.
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Chapter One: Introduction

1.1 Background of Study

The current capitalist world is built on the exploitation of human beings and the
world’s resources. The exploitation, marginalisation and degradation of human
beings occurred in almost every society, dating back to ancient times, with
references to the practice found in religious texts such as the Bible! and the
Qur’an®. The trafficking and exploitation of people as commaodities, though not
a new phenomenon, has nonetheless evolved into a sophisticated and
complex criminal enterprise, operating underground as a highly secretive and
profitable business with low risk of detection. The continued abuse of
vulnerable individuals for profit is a crime that academics, national and
international bodies, and modern day abolitionists have likened to slavery due
to the sinister methods by which present-day slave owners operate and the

level of exploitation that victims are subjected.?

Slavery today, though now illegal in every part of the world,* and recognised
as a crime against humanity,® continues to flourish in the 21-century as it has
undergone a gradual transformation, morphing itself into the cracks of society
where its presence has become a norm in most trades and customs. In 2016,

The Global Slavery Index estimated that there are 45.8 million slaves in the

1 Book of Exodus ; 21

2 The Holy Qur'an ; 16:75

3 Maggy Lee, ‘Introduction: Understanding Human Trafficking’ in Maggy Lee (ed.), Human Trafficking (Routledge
2012) 3-4

4 Kevin Bales, Disposable People: New Slavery in the Global Economy (3rd edn, University of California Press
2012) 5

5 Rome Statute of the International Criminal Court, (adopted 17 July 1998, entered into force 1 July 2002) 2187
UNTS 3 (Rome Statute) art 7(1)(c)
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world,® more than at any other one time in history. Many of these individuals
constitute the poorest and most vulnerable members of society and are
exploited for a multitude of purposes such as sexual exploitation, forced
labour, domestic servitude and organ trafficking.” Men, women and children
continue to be deceived into exploitative circumstances, which can mimic
traditional slavery of bondage and servitude. Modern traffickers and slave
owners often prey on vulnerable individuals desperate to improve their
standard of living. While some individuals are forced or deceived into
performing exploitative work, the circumstances of others compel them to
accept working in dangerous and often degrading conditions. Criminal
syndicates are extremely sophisticated in their operations, whether
transporting a victim from one place to another, or exerting psychological or
physical control over a victim to maintain the running of their underground and

illicit operations.

Due to the often transnational nature of this invisible modern slave trade, it
affects all nations, and it has been advocated for systematic collaboration
among various agents in the global community to address the causes and
consequences of the crime. Enforcing measures to combat modern slavery
such as establishing adequate identification, support and protection of victims,
prosecuting offenders, and addressing the demand for exploitative goods,
services and people, is now high on the agenda of many national, regional and
international bodies. As will be illustrated throughout this study, modern
slavery is a highly complex phenomenon. As people are exploited for a number
of purposes, each type of exploitation has its own unique challenges and
complexities. Accordingly, methods to combat such a crime cannot solely

adopt a holistic approach and need to take into consideration differing factors

6 The Global Slavery Index, ‘Global Findings’ (The Global Slavery Index, 2016) <
http://lwww.globalslaveryindex.org/findings/> accessed 22 October 2016

7 UNODC, Global Report on Trafficking in Persons (2014) 33
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that prove a challenge to combatting specific forms of slavery. Subsequently,
against the backdrop of modern forms of slavery, and contemporary
developments in its regulation, this thesis aims to examine one area that is
becoming widely targeted as a tool for regulating slavery — the role of corporate
entities. Governmental and non-governmental bodies are beginning to
recognise the role corporations can play in the fight against slavery due to their
global influence, power and resources. For example, the UK’s Modern Slavery
Act has established a supply chain provision, calling its businesses to be
transparent and accountable in ensuring that their supply chains and business
operations are not tainted with slavery.® Moreover, in the United Nations recent
2030 sustainable development agenda, the UN called on businesses to utilise
their resources to address relevant global issues such as poverty and

overseeing equal and decent work for all.®

With specific regards to approaches to combat modern slavery, it has been
suggested that research on this area tends to focus on the victims, as opposed
to the organisations that influence and benefit from exploitative conditions.1°
Thus, in exploring different forms of slavery, and the causes and
consequences of exploitation, this study aims to contribute to research on
modern slavery by also assessing the perceived role and credibility of
corporate entities, particularly multinational corporations, in the global fight
against modern forms of slavery. From a human rights perspective this thesis
considers the responsibility of businesses under international human rights
hard law and soft law in regulating slavery, and addresses the role of State
regulation and robust government interference in enforcing corporate social

responsibility. Separately, in emphasising the role of the State in fulfilling its

8 Modern Slavery Act 2015 (MSA), s54
9 See: Transforming our World: The 2030 Agenda for Sustainable Development (2015) A/RES/70/1
10 Andrew Crane, ‘Modern Slavery as a Management Practice : Exploring the Conditions and Capabilities for

Human Exploitation,’” (2013) 38 Academy of Management Review 49, 51
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international obligations to combat modern slavery, this thesis will also
examine domestic level operations in the United Kingdom to evaluate the

effectiveness of key anti-slavery initiatives.
1.2 Terminology

As a result of human trafficking and modern slavery being interrelated
offences, the terms ‘human trafficking’ and ‘modern slavery’ are often used
interchangeably as an umbrella term throughout this thesis. However, for
clarification purposes, the term ‘trafficking’ adopts the UN Trafficking Protocol
definition on the trafficking of human beings, which loosely defines the act as
the movement of people for the purpose of exploitation.!* As will be explored
in Chapter Two, such a universal definition of human trafficking allows for the
punishment of perpetrators involved at any stage of the crime, for example,
the recruiting or harbouring of an individual. The term ‘modern slavery’ may
refer to the actual act of exploiting a person, i.e. the end result of trafficking,
encompassing various forms of exploitation. This thesis will illustrate
circumstances where victims may not have been trafficked, as defined by
international law, but nevertheless have been forced into slavery like
conditions, for example those who voluntarily accept employment in poor
working conditions, such as sweatshop labour or those exploited through
bondage labour. Moreover, the terms ‘modern slave owners’ and ‘modern
traffickers’ used early on in the thesis, indicate respectively offenders who are
involved in the direct exploitation of individuals and those who may only

participate in the actual process or act of ‘trafficking.’

11 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 November

2000, entered into force 25 December 2003) (UN Trafficking Protocol) art 3 (a)
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Evidently, the trafficking and exploitation of human beings in the 215t -century
is often addressed as a crime that is ‘modern.” As aforementioned, slavery is
as old as civilisation itself and is not a new phenomenon, but rather an
intensified one that has evolved and adapted to changing times. Though the
characteristics of modern slavery can mimic traditional forms of slavery the
term ‘modern’ is used throughout this thesis to imply the current state of
evolution of human enslavement and the modern types of servitude, modern
modi operandi used to recruit and exploit slaves, and the need for modern

approaches to combat it.

Separately, discussions on human trafficking tend to reflect on the Trans-
Atlantic slave trade where African slaves were legally and brutally exploited as
property.*? The term ‘slavery’ often conjures images of such a trade as one of
the worst forms of human enslavement and abuse which lasted for over 300
years. Comparisons between the Trans-Atlantic slave trade and modern
slavery is often made to illustrate contemporary developments in slavery.
Defining slavery today as ‘modern’ is not intended to water down the
exploitation of present day victims, but it may allow it to be easily understood
in layman terms, as people can comprehend the seriousness of the
exploitation of individuals and why such a crime is categorised as a form of
‘slavery.’” Contrarily, because of the history and legacy of the Trans-Atlantic
slave trade, others may choose to use the term ‘modern’ to not overlook the
African slave trade. For example Arrindell, in addressing 21t-century slavery
as ‘so-called “modern day slavery” and the Trans-Atlantic slave trade as

‘Slavery with a capital “S™ holds:

Slavery with a capital “S”, has no comparison in the annals of
human history. We should not trivialize it by comparing it to so-
called “modern day slavery.” Nobody in their right minds would
compare the atrocities that many authoritarian and even so-

12 Karen E. Bravo, ‘Exploring the Analogy between Modern Trafficking in Human and the Trans-Atlantic Slave

Trade’ (2007) 25 Boston University International Law Journal 207,294
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called democratic states have committed and still commit today

in the name of “national security” to the Holocaust. | must admit,

however, that Slavery with a capital “S”, is a festering wound that

will not heal until we really clean it up, sanitize it, and apply a

healing balsam that would make the ugly scars it has left less

frightening.®3
The legacy of the Trans-Atlantic slave trade continues to be apparent in
various African societies, where some academics have considered
underdeveloped, blaming its slow economic progress on the trade.'“Like
Arrindell, whether explicitly expressed or not, others may hold the view that
addressing human trafficking and modern forms of exploitation as ‘slavery’
diminishes the atrocities of the trade. Understandably, in combatting modern
forms of slavery, comparisons between the current exploitation of human
beings and the trade in African slaves, should not be used to highlight the
seriousness of the modern human slave trade at the expense of the Trans-
Atlantic trade. Conversely, one should not use the Trans-Atlantic slave trade
to diminish the suffering of the victims of modern slavery. As this study will
illustrate, human trafficking and extreme forms of exploitation today often
involve the dehumanization of people, the exercise of powers attaching to the
right of ownership over individuals, and undoubtedly grave human rights
abuses. The exploitation of individuals today can amount to slavery, though of
a different nature. Though the Trans-Atlantic slave trade and the modern traffic
in human beings may differ in character and impact, they both involve the ill
treatment of people resulting in severe human rights violations. By its very

nature, both forms of slavery encompass the extreme exploitation and

disregard for human life. It involves businesses and individuals profiteering at

13 Rhoda Arrindell, ‘Emancipation Day Address to the People of St. Martin’ (PearlFM, 19 May 2012) <
http://pearlfmradio.sx/2012/05/22/rhoda-emancipation-represents-the-birth-of-our-identity/> accessed 18 April 2017
14 See : Babacar M’baye, ‘The Economic, Political, and Social Impact of the Atlantic Slave Trade on Africa’ (2006)
11 The European Legacy 607-622 ; Nathan Nunn, ‘The Long-Term Effects of Africa’s Slave Trade’ (2008) 123 The
Quarterly Journal of Economics 139-176 ; Walter Rodney, How Europe Underdeveloped Africa (BBogle-L'ouverture

Publications 1972)
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the expense of humanity. The atrocities that occurred during the Trans-Atlantic
slave trade should never be diminished, and at the same time, we should not
devalue the suffering of human beings today because the nature of their
exploitation differs. This study illustrates that human suffering in any shape or
form is unacceptable, and moreover, one man or woman suffering should not
diminish the suffering of another, then, now or in the future. Throughout this
thesis, the study at times reflects on the Trans-Atlantic slave trade to illustrate
the current evolution of the definition of slavery, the objectification of human
beings as commodities, and the development of legal regulations to address

contemporary slavery.

1.3 Methodology

The research conducted is a doctrinal legal study drawing on a number of
primary and secondary resources. The list of sources consulted is exhaustive.
Key international and regional primary legal sources relevant to modern
slavery, human trafficking, forced labour and human rights examined include:
the Slavery Convention ; the Forced Labour Convention ; the Supplementary
Convention on the Abolition of Slavery, the Slave Trade and Practices Similar
to Slavery ; the International Covenants on Civil and Political Rights and
Economic, Social and Cultural Rights ; the Convention on the Rights of the
Child ; the International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families ; the Rome Statute of the
International Criminal Court ; Convention against Transnational Organized
Crime, and the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, especially Women and Children; the Council of Europe Convention
on Action against Trafficking in Human Beings, EU Directive 2011/36/EU on
preventing and combatting trafficking in human beings and protecting its
victims, and the ILO Protocol of 2014 to the Forced Labour Convention.

Further, it examined opinions and jurisprudence by human rights treaty bodies
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such as the Human Rights Committee, the Committee on Economic, Social
and Cultural Rights, the Committee on the Protection of the Rights of all
Migrant Workers and their Families, and the Committee on the Rights of the
Child, as well as the Inter-American Court of Human Rights, and the European
Court of Human Rights. The study also consulted reports by UN Special
Rapporteurs on Contemporary Forms of Slavery, including its causes and
consequences, on the Trafficking in Persons, especially women and children,
on the Sale of Children, Child Prostitution and Child Pornography, as well as
Working Groups on Transnational Corporations and other Business
Enterprises, on Trafficking in Persons, and on the Universal Periodic Review.
Non-binding soft law instruments referred to which concerned the role of
businesses and human rights included the United Nations Guiding Principles
on Business and Human Rights, the UN Global Compact, and the International
Organization for Standardization guidance on social responsibility. Reports
consulted by international NGOs, included Amnesty International, and Human
Rights Watch. The thesis also referred to reports by the ILO, regional bodies
such as the Group of Experts on Action against the Trafficking in Human
Beings, relevant domestic legislations and jurisprudence, and reports by
NGOs and governmental bodies. Finally, the study consulted the work of
various scholars in related fields such as international human rights law,
business and human rights, modern slavery, human trafficking and forced

labour.
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1.4 Structure of Study

The thesis is divided into three parts:

Part One, Slavery in the 21st-Century, sets the backdrop for the thesis by
presenting an overview of the emergence and scale of human trafficking and
modern slavery, and the present commodification of human beings. Chapter
Two, Contemporary Developments in Modern Slavery, explores the concept
of slavery, and reflects on the Trans-Atlantic slave trade as one of the most
notable forms of slavery in history. The Chapter also considers the modern
traffic and exploitation of human beings as a form of slavery, a transnational
organised crime, and as grave human rights abuses. Factors that have
contributed to the continued exploitation of vulnerable human beings such as
global expansion and the high demand for cheap and uncompensated labour
are examined. Further, as the trafficking and trading of human beings often
involve the movement of people across borders, often conflating with other
forms of irregular and illicit forms of migration, more specifically human
smuggling, this Chapter distinguishes between these distinct, yet related

criminal activities.

Chapter Three, Human Trafficking and Forced Labour Exploitation, introduces
the evolution of the current international definition of human trafficking and
explores the exploitation of individuals for the purpose of forced labour. Further
as human trafficking, modern slavery and forced labour are often defined
through the context of exploitation, the Chapter explores three forms of
exploitation ; casual exploitation, direct exploitation, and mutually beneficial
and indirect exploitation, and considers the issue regarding victims’ consent to

exploitative circumstances.
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Part Two of the thesis, The Role of Corporate Entities and the State in the
Regulation of Modern Slavery, narrows the research to focus on profit and the
exploitation of vulnerable individuals as inseparable opposites. It highlights the
pressure on corporate entities to get involved in the fight against modern
slavery, the challenges they encounter in the face of global competitive trade
and the obligations conferred on them to ensure that they are not complicit in
human rights abuses and modern slavery. Chapter Four, Globalisation and the
Resulting Labour Exploitation in Business Operations and Supply Chains,
explores the positive as well as adverse effect of the merging and expansion
of world economies on businesses, particularly multinational corporations. In
examining the use of labour exploitation as a business practice, it explores
some indicators of labour exploitative conditions such as low wages and
abusive and unsafe working conditions. Further, the Chapter demonstrates
how self-interest, exploitation and a consumerist-obsessed economy
continues to bolster the exploitation of the most vulnerable members of
society, and concludes on the role of consumer leadership in forcing firms to

operate their affairs in an ethical and social manner.

Chapter Five, Corporate Social Responsibility in the Regulation of Modern
Slavery, examines the international responsibility of corporate entities to
respect human rights in the regulation of modern slavery. The Chapter begins
with an examination of Corporate Social Responsibility (CSR) and considers
how such a concept can be used as a tool to combat modern slavery. Further,
it explores obligations of corporate entities under international human rights
hard law and soft law mechanisms to consider the role of international
instruments in regulating the conduct of businesses to combat modern slavery.
Moreover, given the nature of global trade and the competitive business arena,

this Chapter challenges the credibility of CSR.
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Chapter Six, The Role of the State in the Regulation of Modern Slavery and
CSR, explores key international obligations and responsibilities of the State in
regulating modern slavery, in particular the prohibition and prevention of the
crime, the protection of victims and the prosecution of offenders. Further, it
addresses the role of the State in the CSR agenda to regulate the conduct of
firms to respect human rights and ensure that their operations and supply chain

networks are not tainted with exploitative labour.

Finally, as States play a fundamental role in the fight against modern slavery,
Part Three of this study, The UK’s Fight to End Modern Slavery, will conclude
with an evaluation of the effectiveness of domestic level operations in the
United Kingdom. Chapter Seven, Modern Slavery and the UK: An Overview of
UK Approaches to Combatting Slavery, explores the nature of labour
exploitation in the UK, presents an overview of UK approaches to combatting
modern slavery, particularly the Modern Slavery Strategy and the Modern
Slavery Act 2015, and considers what such mechanisms mean in the support
of victims, the prosecutions of offenders, and the responsibility of UK

businesses.
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Part One : Slavery in the 21°-Century
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Chapter Two: Contemporary Developments in Modern
Slavery

2.1 Introduction

Today slavery is illegal in every country in the world.'®> Since the abolition of
the Trans-Atlantic slave trade, the practice has been acknowledged as a crime
against humanity,'® and a serious violation of an individual's fundamental
human rights.” There now exists various international regulations which
condemn acts of slavery and servitude, and related offences such as forced
and compulsory labour.'® Nonetheless, slavery remains a topic on public and
political agendas in the 21%-century as people continue to be exploited as

commodities for material profit.

As mentioned, it is estimated that 45.81° million people are forced into slavery
today for purposes such as sexual exploitation, child sexual exploitation,

forced labour, and domestic servitude. Unlike traditional forms of slavery,

15 Bales, Disposable People (n 4) 5

16 Rome Statute, art 7(1)(c)

17 Eg. Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(lll) (UDHR) art 4 ;
Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended) (ECHR) art 4 ; Charter of Fundamental Rights of the EU 2012/C 326/02 (EU Charter) art 5 ;
American Convention on Human Rights 1144 UNTS 123 (ACHR) art 6 ; African Charter on Human and Peoples’
Rights (Adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 |.L.M. 58 (1982), entered into force 21 October
1986) (African Charter) art 5 ; International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR) art 8 ; International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families (adopted 18 December 1990, entered into force 1 July
2003) 2220 UNTS 3 (ICMW) Art 11

18 Eg. Slavery Convention (adopted 25 September 1926, entered into force 9 March 1927) 60 LNTS 253 ; Forced
Labour Convention (adopted 28 June 1930, entered into force 1 May 1932) ILO Convention 29 ; ILO Protocol of
2014 to the Forced Labour Convention (ILO Forced Labour Protocol of 2014) ; Abolition of Forced Labour
Convention (adopted 25 June 1957, entered into force 17 January 1959) ILO Convention 105 ; ICCPR, art 8 ;
Convention Concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour
(adopted 17 June 1999, entered into force 19 November 2000) ILO Convention 182 (Worst Forms of Child Labour
Convention)

19 The Global Slavery Index ‘Global Findings’ (n 6)
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victims today come from all spheres of life. The commonality among
individuals most susceptible to exploitation is often their desperation to
improve their standard of living. This desire to improve their socio-economic
status is then often taken advantage by illicit individuals who coerce and

deceive vulnerable people into exploitative circumstances.

Human trafficking, the process by which individuals are enslaved, is
recognised as the largest transnational organised crime next to drug
trafficking, generating profits of $150 billion.?° It is considered a more lucrative
business as unlike drugs, a person could be used and re-sold, allowing a
trafficker to maximise his income.?! Though the process of human trafficking
can occur within borders, it is often seen as a transnational and cross-border
crime.??> Moreover, as the majority of victims are transported across borders
illegally, human trafficking tends to be viewed as a migratory problem and is
often linked to categories of irregular migration such as human smuggling.
Distinguishing the two can prove a challenge as often they share certain
similarities and circumstances.?® This new face of modern slavery is often
compared with the Trans-Atlantic slave trade, because the victims, like African
slaves, are trafficked and exploited for their labour.?* No country is resistant to
human trafficking and modern slavery, as a country could be a source of
victims, a destination where they are exploited, or be used as a smuggling
route to transport individuals from one country to another. 2° The underground
nature of human trafficking coupled with the involvement of corrupt or weak

law enforcement, makes it difficult to detect and collect information on the scale

20 International Labour Office, Profits and Poverty: the Economics of Forced Labor (ILO Publications 2014) 13
21 Alexis A. Aronowitz, ‘Smuggling and Trafficking in Human Beings: The Phenomenon, the Markets that Drive it
and the Organisations that Promote it’ (2001) 9 European Journal on Criminal Policy and Research 163, 191

22 See : Section 2.6

23 Aronowitz (n 21) 167

24 Bravo (n 12) 294.

25 UNODC, Global Report on Trafficking in Persons (2016) 5
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of the crime, often leaving it, ‘under-reported, under-detected and therefore
under-prosecuted.’?® Thus, combatting human trafficking and contemporary
forms of slavery on a global scale requires a comprehensive understanding of
the evolution and scale of the crime, the modus operandi of criminal

syndicates, and ultimately the key drivers and consequences of exploitation.

2.2 The Concept of Slavery

As slavery has existed from the dawn of civilisation itself, it is not entirely clear
when it was first practiced. Nevertheless, there have been various perceptions
on the origins and nature of slavery, as academics have attempted to
contribute to our understanding on what constitutes a slave and the factors
that influence the existence of slavery.?’ Against the backdrop of scholarly
discussion on such an institution, one common key theme explored is the
meaning behind the terms ‘slave’ and ‘slavery.” Such interpretations can help

us to understand how such a phenomenon has evolved.

The term ‘slave’ is often interpreted as the use of person as property where
another owns them. This in turn involves a sense of ownership and division of
power where disparity exists between the individual that is enslaved and his
owner. Nieboer notes that no man is literally free, as a result of limitations
dictated by social rules and customs, and consequently both a slave and a
freeman may be subject to similar restrictions.?® Nevertheless, he suggests
that a slave is one who is governed by their master’'s unlimited power over

them, one who lacks political rights and is compelled to work under the

26 Jo Goodey, ‘Human Trafficking: Sketchy Data and Policy Responses’ (2008) 8 Criminology and Criminal Justice
421, 425

27 See: Herman J. Nieboer, Slavery as an Industrial System: Ethnological Researches (Martinus Nijhoff 1900) ;
Evsey D. Domar, ‘The Causes of Slavery: A Hypothesis’ (1970) 30 The Journal of Economic History 18-32 ; Stanley
L. Engerman, ‘Some Considerations Relating to Property Rights in Man’ (1973) 33 The Journal of Economic History
43-65

28 Nieboer (n 27) 3
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‘possession’ or ‘property’ of his master.?® Similarly, Wright defines a slave as

‘a property owned by, and in the power, of another person.’3°

Patterson rejects the interpretation of slaves as property, suggesting that to
only define slavery as human beings treated as property ignores other
categories of persons, which may be treated as property, but not considered a

slave.3! He notes:

If we must use the property concept...we need to be more
specific. We must show not simply that slaves are a category of
persons treated as property objects, but...that they are a
subcategory of human proprietary objects. The fact that we tend
not to regard “free” human beings as objects of property — legal
things — is merely a social convention.?

According to Patterson, it is customary to not apply ownership over people,
more specifically relationships such as that between a man and wife or a
mother and child, as such a classification is impolite and socially unacceptable
whereas ‘with slaves politeness is unnecessary.”®® He also rejects the
interpretation of a slave as a property because they are bought and sold. He
notes that in pre-modern societies certain generations of slaves were not
allowed to be sold because of their close relationship with their masters.
However in others it was common to sell ‘free’ persons such as the sale of
women as wives, where women did not feel degraded, but rather pride in being
sold for a specified amount.** Moreover, in comparing a slave to an athlete, he
rejects the claim that a slave is one who has no choice in the ‘sale or withdrawal

of their services.’®> Patterson recognises that initially, athletes had no say in

29 Ibid 3, 30

30 John Wright, The Trans-Saharan Slave Trade (Routledge 2007) 2

31 Orlando Patterson, Slavery and Social Death: A Comparative Study (Harvard University Press 1982) 21
32 Ibid, 21-22

33 Ibid, 22

34 |bid, 24

35 Ibid, 25
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who could buy ‘their body and services’, particularly if they wanted to advance

their careers.36

Thus in offering his interpretation of slavery, and not completely disregarding
the treatment of a slave as property, Patterson pays particular attention to the
role of power and differing levels of inequality or domination which exists
between individuals, where one individual has total power over another. He
defines slavery as ‘one of the most extreme form of the relation of domination,
approaching the limits of total power from the viewpoint of the master, and of
total powerlessness from the viewpoint of the slave,®” and ‘...the permanent,
violent domination of natally alienated and generally dishonored persons.’8
This extreme form of domination he argues includes the social, psychological

and cultural control of a person.

He focuses on the concept of natal alienation and social death of a slave. He

suggests that ‘If the slave no longer belonged to a community, if he had no

social existence outside of his master, then what was he? The initial response

in almost all slave holding societies was to define the slave as a socially dead

person.’®® According to Patterson, social death is represented in two ways:*°
1. Intrusive; the slave is seen as the permanent domestic enemy.

He did not and could not belong because he was the product of
a hostile, alien culture.

2. Extrusive; An insider who had fallen, one who ceased to
belong and had been expelled from normal participation in the
community because of a failure to meet certain minimal legal or
socioeconomic norms of behavior.

36 Ibid

37 Ibid,1

38 Ibid,13

39 Ibid, 38
40 lbid, 39-41
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The former can be said to continue to exist in various parts of the world, such
as Mauritania, where there is a distinction between a slaving class and a ruling
class. Though slavery is abolished in Mauritania, the hierarchy that has divided
the rich from the poor centuries ago, and moreover, the social acceptance of
slavery, continues to be deeply rooted and practised in their society, where
people are often perceived to have been born slaves and therefore could not

belong.*!

Natal alienation of the slave was also an important aspect in ensuring
compliance and obedience. This, Patterson argues, includes four basic

aspects:

First, the symbolic rejection by the slave of his past and his
former kinsmen; second, a change of name; third, the imposition
of some visible mark of servitude; and last, the assumption of a
new status in the household or economic organization of the
master.*?

Such practices allow a slave owner to strip a slave of his individuality and
identity, remoulding him into an image the master favours, which is one that is
easier to control. As will be explored further in this study such methods of

control continue to be practised in contemporary forms of slavery.

As mentioned, various concepts of slavery help us to understand how such a
phenomenon has evolved. Moreover, from a legal perspective, the evolution
of the practice has helped shaped current international regulations on slavery.
Whereas it was legal to own a slave, as illustrated during the Trans-Atlantic
slave trade, legal ownership of a person is no longer permitted. In legalistic
terms international regulations on slavery, though not explicitly implied, has

reflected the notion that a slave is a person who is treated as property where

41 Mark Lusk and Faith Lucas, ‘The Challenge of Human Trafficking and Contemporary Slavery’ (2009) 25 Journal
of Comparative Social Welfare 49, 52

42 Patterson (n 31) 52
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there exists an unequal balance in power relations. For example, Article 1 of
the League of Nations 1926 Slavery Convention holds that slavery, ‘is the
status or condition of a person over whom any or all of the powers attaching to

the right of ownership are exercised.’*® Moreover, it defines the slave trade as:

[A]ll acts involved in the capture, acquisition or disposal of a
person with intent to reduce him to slavery; all acts involved in
the acquisition of a slave with a view to selling or exchanging
him; all acts of disposal by sale or exchange of a person acquired
with a view to being sold or exchanged; and, in general, every
act of trade or transport in slaves.*

This definition illustrates that the practice of slavery pertains to conditions ‘over
whom any or all of the powers attaching to the right of ownership are
exercised,” but also exercise of any of those powers, such as selling,
exchanging or transporting him.*® Thus, a person does not have to exercise
absolute ownership over another person. Subsequent protocols such as the
UN 1956 Supplementary Convention adopted the 1926 Slavery Convention
definition of slavery, expanding its scope to include various offences, involving
the right of ownership such as debt bondage, forced marriage, and the
exploitation of children,*® specifying more clearly conditions which constitute

slavery.

Due to the illegality and evolution of contemporary forms of slavery, the law
has had to adapt to cover situations which involve human rights violations that

amount or contributes to slavery or like practices. As discussed in Chapter

43 Slavery Convention, art 1 (1)

44 1bid, art 1 (2)

45 Marjan Wijers, ‘Analysis of the Definition of Trafficking in Human Beings in the Palermo Protocol’ La Strada
International Research Paper No. 1354 (2005) 31
<http://lastradainternational.org/Isidocs/354%20Analysis%20def%20Palermo%?20protocol.pdf> accessed 24
November 2013

46 Supplementary Convention on the Abolition of Slavery, the Slave Trade and Practices similar to Slavery
(adopted 30 April 1956, entered into force 30 April 1957) (Supplementary Convention on the Abolition of Slavery) art
1

31



One, slavery today is often defined as ‘modern’ perhaps to distinguish it from
traditional chattel forms of slavery (though cases today can resemble such),
and ‘human trafficking’ which defines the movement of people for the purpose
of exploitation. Due to the evolution of modern slavery, various forms of
exploitation (such as forced labour, debt bondage, domestic servitude, forced
marriage and sexual exploitation), as well as methods used to obtain slaves
(recruiting, harbouring, transporting, or receiving), the terms ‘human trafficking’
or ‘modern slavery’ are often used as an umbrella term. Moreover, as some
victims give their consent to situations where they find themselves exploited,
contrary to traditional forms of servitude, the expression ‘modern slavery’ can
imply modern methods that are used to acquire victims’ consent such as the

use of force, fraud or coercion.

Under these umbrella terms, each form of exploitation and methods used to
exploit can have its own unique complexities. Nevertheless, what they all have
in common is the exercise of power to abuse an individual's vulnerability to
exploit them. In Rantsev v. Cyprus and Russia,*’ the European Courts of

Human Rights (ECtHR) held:

[T]rafficking in human beings, by its very nature and aim of
exploitation, is based on the exercise of powers attaching to the
right of ownership. It treats human beings as commodities to be
bought and sold and put to forced labour, often for little or no
payment.4®

Though Patterson rejects the notion that a slave is a property because he can
be bought and sold, the factor that distinguishes this form of exploitation from
his comparisons to an athlete or a woman that is content with being sold, is
that human beings are bought and sold, in the modern sense, to be used as

commodities. As Bales recognises, modern forms of slavery, ‘is not about

47 App no. 25965/04 (ECtHR, 7 January 2010)
48 Ibid, para 281
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owning people in the traditional sense of the old slavery, but about controlling

them completely.’#®

In 2012 a group of experts considered how slavery should be defined within
the law. The ‘Research Network’ studied current international legal definitions
on slavery and acknowledged that there was a lack of legal clarity.>° As a result
of this, the group produced the ‘Bellagio-Harvard guidelines on the legal
parameters of slavery,” which defined slavery and distinguished it from forced
labour and other institutions and practices similar to slavery. Drawing on the
definition of slavery laid out in the League of Nations 1926 Slavery Convention,

the guidelines note that slavery should be defined as:

[Clontrol over a person in such a way as to significantly deprive
that person of his or her individual liberty, with the intent of
exploitation through the use, management, profit, transfer or
disposal of that person. Usually this exercise will be supported
by and obtained through means such as violent force, deception
and/or coercion.>!

According to the guidelines, the key element in determining the legal definition
of slavery is the control over a person that equates to possession.>” Though it
is now unlawful to assert ownership over a human being, such a factor is
paramount in determining slavery. In recognising that persons could be
possessed or controlled in a number of ways, such as physical control, or
social and legal isolation, the guidelines acknowledges the unique experiences
of enslaved victims and contemporary forms of slavery. According to Bales

and Robbins, combatting slavery requires ‘social and economic remedies in

49 Bales, Disposable People (n 4) 4

50 Research Network on the Legal Parameters of Slavery, ‘Bellagio-Harvard Guidelines on the Legal Parameters of
Slavery’ (Bellagio Harvard Guidelines)<
http://www.law.qub.ac.uk/schools/SchoolofLaw/FileStore/Filetoupload,651854,en.pdf> 19 April 2017

51 Ibid, 2

52 Ibid
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addition to legal ones.’>® With the guidelines clarifying the legal definition of
slavery for scholars as well as relevant law enforcement institutions, it also

addresses:

[T]he fundamental social and economic relationship between two
people that constitutes slavery. It forms a bridge between the
lived reality of enslavement and the legal definition needed to
specify and address this crime.>

Furthermore, to distinguish cases of slavery from other situations, the
guidelines note that the control has to equate to possession, allowing an
individual to exercise any or all of the powers attaching to the right of
ownership. ‘Powers attaching to the right of ownership’ include buying, selling
or transferring a person, using a person, managing the use of a person,
profiting from the use of a person, transferring a person to an heir or successor,
and disposal, mistreatment or neglect of a person.® In determining whether
slavery exists, it notes that particular attention should be made to the
‘substance and not simply to the form of the relationship in question’ and
whether there has been an exercise of powers attaching to the right of
ownership.%¢ This can allow slavery to be determined by the actual conditions,
removing any ‘cultural or social “packaging”®’ that may attempt to normalise

or conceal the act.®8

53 Kevin Bales and Peter T. Robbins, ‘ “No One Shall Be Held in Slavery or Servitude” : A Critical Analysis of
International Slavery Agreements and Concepts of Slavery’ (2001) 2 Human Rights Review 18, 20

54 Kevin Bales, ‘Slavery in Contemporary Manifestations’ in Jean Allain (ed.), The Legal Understanding of Slavery:
From the Historical to the Contemporary (Oxford University Press 2012) 283

55 Bellagio Harvard Guidelines (n 50) 2-4

56 Ibid, 4

57 Bales, ‘Slavery in Contemporary Manifestations’ in Jean Allain (n 54) 282

58 For example, in rural parts of India, women and young girls in impoverished families are exploited through cultural
and traditional customs within their own communities. The women are dedicated and married to deities, thereby
becoming Devadasis, servants or slave of God. As a Devadasi, a girl is a considered a ‘servant of God but wife of the
whole town’ and forced to provide sexual services for her community. It is believed that dedicating and marrying young

girls to deities would bring good fortunes to her family. In some parts of India young girls whose mothers are Devadasis
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Though forced labour, defined as ‘all work or service which is exacted from
any person under the menace of any penalty and for which the said person
has not offered himself voluntarily,’>® the guidelines note that it can often only
amount to slavery where there exists the exercise of the powers attaching to
the right of ownership. This applies to other ‘institutions and practices similar
to slavery’ such as forced marriage, debt bondage and child exploitation.®°
Separately, in Prosecutor v. Kunarac, the International Tribunal for the Former
Yugoslavia Appeals Chamber held that in addition to the exercise attaching to
the powers of the right of ownership recognised by the 1926 Slavery

Convention, circumstances amounting to slavery include:

[Clontrol of someone’s movement, control of physical
environment, psychological control, measures taken to prevent
or deter escape, force, threat of force or coercion, duration,
assertion of exclusivity, subjection to cruel treatment and abuse,
control of sexuality and forced labour.’¢!

Dissecting the practice of slavery to grasp an understanding of its very nature
is challenging and complex, given its predominance in antiquity, as well as its
current state of evolution. Nevertheless, though the forms of exploitation and
the methods by which modern traffickers and slave owners operate has
evolved, what continues to be a determining element in the concept of slavery
is the obvious existence of inequalities and the limitations placed on
individuals’ freedom. Thus, slavery involves an individual’'s ability to exercise
authority over another, whose privileges has been subject to some or complete

limitation.

are often forced into the sex industry themselves, where they endure sexual abuse and exploitation. These young
girls then find themselves trapped in a life of sexual enslavement. See: Maria-Costanza Torri, ‘Abuse of Lower Castes
in South India: The Institution of Devadasi’ (2009) 11 Journal of International Women'’s Studies 31 ; See also Chapter
Three: Section 3.5.3 on Bonded Labour in Brick Kilns in Asia

59 Forced Labour Convention, art 2(1)

60 Bellagio-Harvard Guidelines (n 50) 5-6

61 Prosecutor v. Kunarac, Kovac and Vukovic (Appeal Judgement) 1T-96-23 (12 June 2002) para 119
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2.3 Reflecting on the Trans-Atlantic Slave Trade

Historically, one of the most notable existences of slavery was the Trans-
Atlantic slave trade where African slaves were legally subjected to extreme
forms of exploitation for material wealth. As mentioned, contemporary debate
on modern slavery tend to reflect on the Trans-Atlantic slave trade to highlight
the prevalence of slavery in the 215t-century. In grasping an understanding of
the concept and evolution of modern slavery, it is important to reflect on the
Trans-Atlantic slave trade where millions of African slaves were exploited in

the most barbaric of ways.

There is no one definitive answer as to what caused the Trans-Atlantic slave
trade, and in fact, Africans had been traded as slaves centuries before, for
instance, during the Trans-Saharan slave trade where they were transported
between the Mediterranean and Sub-Saharan Africa.? During the Trans-
Atlantic trade, Africans were often kidnapped in slave raids, while slave-trading
ports were set up alongside parts of the continent, such as the coast of West
Africa where slaves were traded and shipped to the Americas and the
Caribbean to be sold and forced into slavery.® Once sold they were compelled
to work on plantations in the production of goods such as sugar, tobacco and

cotton.%4

The treatment of slaves during the Trans-Atlantic slave trade was barbaric and
inhumane, resulting in many slaves subjected to physical and psychological
abuse.’® The trade led to the dehumanisation of an entire race purely to

accumulate wealth from their labour. As Muhammad comments on the crime

62 Patricia M. Muhammad, ‘The Trans-Atlantic Slave Trade: A Forgotten Crime Against Humanity as Defined by
International Law’ (2004) 19 American University International Law Review 883, 889

63 Rodney (n 14) 107

64 Eric Williams, Capitalism and Slavery (The University of North Carolina Press 1994) 4

65 Muhammad (n 62) 895-896
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against humanity during the trade, ‘The Atlantic passage tells a story of what
heartless creatures will do: derive profit from the labor and life of a human
being. A life of whom is not calculated or bartered for in any civilized society.’®®
Though indentured labourers were brought to the Americas to work under
contract, African slaves were considered cheaper and better workers.®” As
William notes, ‘The money which procured a white man’s services for ten years
could buy a Negro for life.’®® Thus, slave traders and owners went to great
lengths to justify the enslavement of Africans. In the 17™ century, the English
produced the most literary work dehumanising Africans to validate their
enslavement.®® Christianity was used to convince the public that enslaving
Africans was not immoral.”® Beckles notes that slavery was ‘a commerce to be
patronized by royalty, blessed by the clergy, and practiced by the aristocracy

and gentry.’’®

The Trans-Atlantic slave trade is evidence in history where people were legally
degraded to property, under the absolute ownership of their master. Compared
to other social groups such as indentured or white servants, African slaves had
no rights to protect them from the dehumanisation that they were subjected to.
They were property, and there were various laws put in place for their ‘social
governance and economic management.’”’? As Beckles points out, ‘When

British slave traders purchased the African body, they also sought to purchase
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the legal rights attendant to property. As such, they could do with their

“property” whatever the law allowed.’”?

The notion that African slaves were property was evident in a case involving a
slave ship called the Zong.” In 1781, 132 slaves were thrown overboard to
their death as the captain of the ship mistakenly believed that water supply
was low on board. The owners of the Zong attempted to claim insurance for
the ‘property’ they lost. Though the case was unsuccessful because there was
sufficient water on board, and held if not the ship could have made a port call,
the case highlighted the dehumanisation of human beings in the realms of the
law.”® It was held that the death of a slave by a natural cause was not insurable
and that insurance could only be claimed if the master of a ship was forced to
discard some his ‘cargo’ for the sake of the others. 7® The case was not tried
as a criminal one but rather ‘an action on a policy of insurance, to recover the

value of certain slaves thrown overboard for want of water.””’

Granville Sharp, a key campaigner for the abolition of the trade, exposed the
case in an attempt to prosecute crewmembers for the murder of the slaves.
However, according to Watner, ‘Sharp’s call for punishment was doomed
because law and public opinion in 18"-century England still did not regard the
African as a human being. In the eyes of most Englishmen, they were chattels

or property, and the insurers were bound to pay for their loss.””®

The reluctance to abolish the slave trade lay on the fact that many considered

it as necessary to the progressive and successful development of economies.
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Quoting Wakefield, Williams acknowledges that the existence of slavery was
‘not moral, but economical circumstances; they relate not to vice and virtue,
but to production.’”® Moreover, in rejecting the argument that the enslavement
of Africans was founded first on racism he notes, ‘The reason was economic,
not racial; it had to do not with the color of the laborer, but the cheapness of

the labor.’®® Racism was only used later to justify enslavement.

The trade in African slaves generated such profit that nations advocated for
their enslavement. In Britain, firms such as the English Royal African Company
was established to govern the sale of Africans, while nations enacted laws
condoning the treatment of African slaves as property.8! The riches of the trade
outweighed the brutal exploitation and marginalisation of the slaves. The
Trans-Atlantic slave trade is the most notable existence of slavery in history as
not only did it treat and trade slaves as commodities, but it also showed the
lengths that man and the legal system went to degrade and dehumanise
another human being for material wealth. For those who took part in the trade,

profit greatly prevailed the misery of African slaves.

It was a long and challenging fight for activists in campaigning to end the slave
trade and the very institution of slavery, as the practice continued for over 300
years. The trade flourished not only for the greed of slave owners but also
because of the legal system which permitted their marginalisation and
exploitation. Over two hundred years later, slavery is now illegal in every
country in the world, with the condemnation of the practice now reflected in
international regulations, such as the Universal Declaration of Human Rights,
which holds that, ‘no one is to be held in slavery or servitude.’®? Nevertheless,

slavery continues to flourish in the 215-century, pumping blood to the heart of
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the economic system, as vulnerable and desperate men, women and children

are exploited for a multitude of purposes.

2.4 Human Trafficking as a Form of Slavery

As established, slavery involves a situation where an individual attaches any
or all of the powers attaching to the right of ownership over another. As
aforementioned this can cover involvement such as the selling, using,
managing or profiting from the use of a person. Undoubtedly, the trafficking of
human beings for the purpose of exploitation can include such abuses,

particularly during recruitment, transit and exploitation stages.

Human trafficking is often considered a form of slavery as it often involves the
exercise of power over vulnerable individuals, whether through deceit or
coercion, and encompasses various illicit methods to control victims. Similar
to traditional forms of slavery, particularly the Trans-Atlantic slave trade,
modern day owners are very knowledgeable on how to control their victims,
often using physical and psychological abuse such as isolation, torture and
imprisonment to ensure compliance. Presently, modern day traffickers also
control victims using means such as debt bondage, abuse of cultural beliefs,
or an individual’s vulnerability.83 A case involving a Nigerian girl illustrates how
traffickers use cultural and religious beliefs to control their victims. The victim
was forced to lie in a coffin to put the fear of death in her, obliged to eat raw
chicken hearts, had her hair clipped off and kept to signify that she could be
found wherever she was.?* Another victim forced into domestic slavery was so
isolated and trapped in her captor’'s home that the only way for her to escape

was to jump out of the building resulting in her breaking most of her limbs and

83 United Nations Office on Drugs and Crime, ‘Human Trafficking: An Overview’ (UNODC, January 2008) 14
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temporary paralysis of her lower body.8 Separately, some modern slaves are
often beaten and made to develop drug addictions which traffickers take
advantage.®® Others in forced labour are compelled to work in inhumane

conditions with lack of protective work gear, working long hours for little or no
pay.

A key form of control over trafficked and enslaved persons today is often the
removal of identifications documents (legal and illegal) to restrict an
individual's freedom.8” In some cases, it is not uncommon for traffickers to
withhold victims’ illegal documentation, threatening to report them to the law
enforcement so that they could be deported. More sinister methods of
ownership that mimics traditional forms of slavery, include traffickers branding
victims with tattoos, as a visible mark of servitude to instil a sense of ownership
and power over them.8 Traffickers’ modi operandi aim to diminish a victim’s
self-worth and hope of escaping. Indeed there are situations where some
victims are allowed to leave their trafficker temporarily. In reflecting on other
existences of slavery in history, such as the Trans-Atlantic slave trade, one
may ask, if victims are free to leave ( thus having the opportunity to seek help)
surely they cannot be slaves? However, the ability to control a slave does not
simply require physical means, but rather it involves the psychological control
that victims are often unable to emancipate themselves from. Victims fear their
captors. Some even struggle to function without them as they are so used to

that control or as in many cases, it is the only way of life they have known.
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Often the abuse creates a state of mind similar to Stockholm Syndrome where
victims become dependent on their traffickers and exploiters. 8 As Bales
notes, whereas traditional slavery later focused primarily on the race of the
slave, modern slavery thrives more on the ‘weakness, gullibility and

deprivation’ of individuals.®®

Though the practice of a person exerting control over another and the
purposes for which people are trafficked and exploited can mimic traditional
forms of slavery, the modern traffic in human beings has various distinctive
elements that distinguish it from traditional forms. In comparing ‘old slavery’
and ‘new slavery’ Bales identifies a number of key differences ; legal
ownership, the purchase cost of slaves, the profits, the availability of slaves,
the relationship between a slave and their owner, the maintenance of slaves,
and the ethnic differences.®® In comparison to traditional forms of slavery,
particularly the Trans-Atlantic slave trade where there existed documented
ownership to assert legal rights over a slave as property, modern day
traffickers and exploiters do not exert legal ownership over their victims.
Ownership today is not only illegal but it is predominately asserted by the use
or threat of violence, and abuse of an individual’s vulnerability. Though such
abuses were also evident during the Trans-Atlantic slave trade, evidence of
ownership came in the form of legal documentation such as bill of sales or
titles of ownership.%? Separately, concerning the purchase costs of slaves, in
contrast with African slaves, the price of slaves today are significantly cheaper,
with higher profit margins. Traditionally, the high purchase costs of slaves did

not produce high profits, with Bales suggesting that in the American South in
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1850, profits generated from slave labour only amounted to about five percent
annually. In comparison, he notes that agricultural bonded labourers in India
generate over fifty percent of profits annually.®® Because the price of slaves is
significantly cheaper today, not only do they generate more profits for their
owner, but they are also available in abundance and therefore more
disposable. Modern traffickers and exploiters do not have to focus on
maintaining their slaves as they are easily replaceable.® Thus the relationship
between the slave and their owner can often exist on a short term basis.
Nevertheless, as will be illustrated in the subsequent chapters, like the
relationship between slaves and owners during the Trans-Atlantic slave trade,
some relationships today can exist in the long-term, particular where victims
are bounded by contracts and debt bondage with increasing interest rates.
Finally, an apparent distinction between traditional forms of slavery and
modern slavery, is that slavery today is not rigidly categorised or
distinguishable by ethnical or racial differences.®> Though hierarchical and
traditional customs practiced in some communities still exist, bounding
individuals to slavery-like customs, such as Mauritania, or bonded labour in
parts of Asia, this is not the fundamental basis of today’s slavery. Rather, the
modern trafficking and exploitation of human beings is founded on the abuse

of power imbalances.%

It is evident, that the trafficking and exploitation of human beings is not a new
phenomenon as the abuse of power to exert control over human beings as
commodities continues to exist as well as flourish in today’s society.
Nevertheless, the modern traffic of human beings has evolved in the sense

that not only is it illegal, but the scale to which it exists surpasses that of
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traditional forms of slavery as slaves today are widely available, cheaper, more
disposable and much more profitable. As will be explored in section 2.7 there
are certain factors or characteristics that increases the abundance of victims
and individuals’ susceptibility to exploitation. Moreover, whereas traditionally
slaves did not give their consent to exploitative conditions, the subsequent
Chapter will illustrate circumstances of modern forms of slavery where
individuals’ consent to conditions has led to their exploitation. Though slavery
is now illegal, present day traffickers and criminal networks are becoming more
sophisticated in the techniques used to control modern slaves, exert ownership

over vulnerable individuals, and ultimately dehumanising them as property.

2.5 Human Trafficking and Modern Slavery as Human Rights
Abuses

As with traditional forms of slavery, human trafficking, modern slavery, and
related offences involve violations of individuals’ fundamental human rights
and thus is often conceptualised as a grave human rights issue.®” Human
rights abuses could exist in the recruitment of a victim, during transit phases,
and undoubtedly at the end result of exploitation. For example, concerning
UDHR, an individual could be subjected to inhumane and degrading treatment
(prohibited under Atrticle 5),°8 in order to coerce them into slavery they could
have their liberty restricted or limited (prohibited under Article 3),%° overworked
without rest (prohibited under Article 24),%° restricted from accessing
adequate necessities to ensure health and wellbeing (prohibited under Article

25)101 and ultimately held in slavery or servitude (prohibited under Article 4).102
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Additionally, as modern slavery can involve other criminal activities such as
human smuggling, and forced criminal acts as part of their exploitation, to
criminalise victims for their participation in such acts could potentially amount
to a violation of the right to equality before the law and equal protection of the
lawl%® and moreover effective remedy for human rights abuses.®* Obokata
notes that adopting a human rights perspective to combatting trafficking is vital
as it takes into account the nature and circumstances surrounding the
exploitation, and in acknowledging human rights violations against the victims,
protects them from criminalisation, and also from further victimisation.0®
Moreover he suggests that combatting human trafficking from a human rights
approach addresses the root causes of the crime, enabling us ‘to understand
these issues in depth and to seek not only legal, but also political, economic

and social solutions accordingly.’10®

As slavery today takes a number of forms, such as sexual exploitation, debt
bondage, domestic servitude, forced marriage, forced labour and child labour,
each type of exploitation can have its own unique complexities that prove a
challenge when regulating the crime. Victims’ experiences of trafficking and
enslavement can greatly differ among individuals, particularly due to the level
of abuse inflicted and harm suffered. Thus, acknowledging human trafficking
and modern slavery not solely as a criminal justice issue but also a violation of
fundamental human rights further allows us to address the root causes and
consequences of exploitation, protect victims from further victimisation, and

grasp an understanding of the methods used in recruiting and controlling them.
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2.6 Human Trafficking as a Transnational Organised Crime

Criminal syndicates are now able to operate on an international scale by
developing highly complex criminal networks, taking advantage of the ease of
moving people and goods, the secrecy of underground organisations, weak
State regulations and the high rewards and low risk of detection. Due to human
trafficking usually involving the movement and enslavement of people across
various borders and collaboration among criminal organisations in the
international community, it is viewed as a form of transnational organised
crime. There is no one succinct definition of organised crime as the modus
operandi, and scale of operations may drastically differ.1°” Nevertheless,
organised crime composes of sinister entrepreneurial actors and relationships
motivated by maximising profit through illegal activities.'%® In its Convention
against Transnational Organized Crime, the UN defined an organised criminal

groups as:

[A] structured group of three or more persons, existing for a
period of time and acting in concert with the aim of committing
one or more serious crimes or offences established in
accordance with this Convention, in order to obtain, directly or
indirectly, a financial or other material benefit.0°

Moreover, it outlined various elements of a transnational crime;110

e itis committed in more than one State;

e it is committed in one State but a substantial part of its
preparation, planning, direction or control takes place in
another State;

e itis committed in one State but involves an organized criminal
group that engages in criminal activities in more than one
State; or
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e |t is committed in one State but has substantial effects in
another State.

From this definition, a transnational organised crime broadly defines one which
disrupts or threatens regulations in more than one State. Thus, the aim of
international conventions on suppressing transnational organised crime is to
harmonise the way in which States respond to such criminal activities by
providing universal definitions of crimes, and direction on measures to adopt

to combat it, such as prosecuting offenders.1!!

According to Passas, ‘cross-border crime is conduct which jeopardizes legally
protected interests in more than one national jurisdiction and which is
criminalized in at least one of the states concerned.’*'? As a result of the threat
transnational crime poses to the order and development of multiple States,
combatting such a crime requires the co-operation among State authorities
and the implementation of measures outlined by international law in national

legislation and legal systems. According to Cryer et al:

Transnational criminal law therefore consists, on the one hand,
of treaty obligations between States and, on the other, the
application of criminal law by those States to individuals in the
implementation of those treaty obligations. 113

Furthermore, as the trafficking of human beings affects all countries, illegal
activities involved in the commissioning of the crime are often transnational.
As mentioned, a country can be a source of victims (state of origin), used as a
route to move people from one place to another (transit), transported to a

location where a victim is relocated to be exploited (destination), or all three
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simultaneously. Though individuals can be trafficked internally within a region,
human trafficking is often viewed as a transnational crime as victims are likely
to be transported across borders to be exploited. The UN’s 2016 Global Report
on Trafficking in Persons recognised that in most cases traffickers and victims
were more likely to come from the same background, and further, traffickers
were likely to recruit in their own country but cross borders to exploit their
victims.''4 For example, in Western and Central Africa there exists extensive
inter-region trafficking where children are exploited through forced labour and
women and girls, in particular, are trafficked for sexual exploitation.!!®
However, victims are also transported for sexual exploitation to other regions

such as Western Europe, Southern Africa and the Middle East.'6

Transnational organised criminals, whether they carry out their operations on
a large or small scale or vary in illicit objectives, are resourceful entrepreneurs
taking advantage of vulnerable individuals, international integration, the ease
of mobility and weak or corrupt law enforcement. The transnational nature of
their criminal activities allows many to commit the crime in one country and

circumvent the law in another. According to Shelley:

[T]hey also thrive in a globalised world because the legal controls
are state based, whereas the crime groups are
transnational...Through their flexibility and because of their
network structures, they avoid cumbersome legal procedures,
which prevent law enforcement from striking effectively at the
smuggling networks that cross regions and continents.t’

The business of modern slavery often involves a multitude of transnational

actors to carry out its operations. Ultimately for a large-scale transnational
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trafficking network to thrive, criminal syndicates must collaborate with unlawful
associates on an international level to aid in the organising, recruitment,
transportation, concealment and exploitation of human beings. Often criminal
syndicates liaise with corrupt law enforcement officials who abuse their public
power by aiding traffickers in the trafficking, exploitation and intimidation of
victims, and providing security, travel documents and visas.*® They may also

obstruct justice by falsifying criminal investigations and prosecutions. 119

Modern traffickers have various methods of recruiting victims on a
transnational scale. For example, in luring vulnerable women and girls for
sexual exploitation, many are recruited through advertisements in newspapers
and various organisations such as employment or marriage agencies.?°
Though individuals can be trafficked by criminal gangs, it is not uncommon for
some to be acquainted with their traffickers. 1?1 For example, in Vietnam, Le
notes that alongside strangers, many victims were trafficked by friends,
acquaintances, and family members.'?2 Also, in times of economic crises, war
and conflict, traffickers often prey on an individual’s desperation to escape their
situations.*?2Furthermore, there can exist a nexus between criminals involved
in human trafficking and those in other organised crime groups carrying out
criminal activities such as drug and arms smuggling, money laundering and

terrorism. For example, terrorist groups such as ISIS and Boko Haram,
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regularly engage in the kidnapping and trafficking of women and children.?4
Moreover, not only are women and girls used as sex slaves or exploited
through forced marriages, but some terrorist group purchase children to use

as suicide bombers and soldiers in armed conflict. 125

Transnational organised crimes constitute a serious threat to the global
community. Criminal organisations operate using high levels of violence and
threaten the authority of States, ‘favouring those with profitable market
environments, economic inequalities and low risk of detection.’'?6 The crimes
carried out by such criminal syndicates is not only a challenge for nations, but
the violence that often accompanies their illicit activities also threatens its
citizens.'?” The transnational nature of modern slavery proves a challenge for
governments and law enforcement agencies by inducing public, safety and
health concerns. Thus, combatting the trafficking of human beings and modern
slavery requires transnational co-operation, effective intelligence sharing and
communication, and joint anti-trafficking initiatives throughout the wider global

community.

2.7 Factors that influence Modern Slavery

2.7.1 Globalisation

As evidenced by historical slavery, the trafficking of human beings is not a
modern development. However, its current complexities have been aided by

advances in technology and globalisation of which sophisticated traffickers
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have taken advantage. Technological advancement has resulted in better
communication, transport and travel on an international scale. Globalisation
has expanded global exports of goods and services, increased the flow of
capital, and widen job opportunities. It has allowed businesses to reach
consumers on a global scale, and take advantage of reduced taxes on
international trade. The process of globalisation is not a new phenomenon, but
rather an intensified one which has encouraged various political and economic

developments.1?®

From a positive perspective, globalisation can help increase economic
opportunities for less developed countries, encourage cultural diversity, and
the opportunity to explore a new world allowing for easier access to new, low-
cost and alternative products and services. Nonetheless, not everyone can
salvage the opportunities that can arise from this ever-growing international
integration with some academics questioning whether globalisation has led to
inequality. Access to competitive and alternative goods can weaken a
country’s infrastructure as consumers are driven towards cheaper goods

whose profits do not benefit their own economy.

The International Monetary Fund admits that ‘Even supporters of globalization
agree that the benefits of globalization are not without risks - such as those
arising from volatile movements.’*?® Human trafficking is considered one of the
dark sides of globalisation due to the sophisticated operations and the level of

exploitation it encompasses.30 As it is now easier for individuals to move from
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one place to another, modern traffickers and slave owners are also able to

take advantage of the ease of movement in operating the modern slave trade.

As mentioned human trafficking and modern slavery is a topic frequently
discussed on political agendas as it influences national and foreign policies,
threatens global security and undermines the sovereignty of States by violating
human rights, and hindering the effective enforcement of anti-slavery
measures. It has been argued that globalisation and regional integration has
contributed to human trafficking and modern slavery as an ever increasing
transnational organised crime with Nagle describing human trafficking as a
‘heinous, unintended consequences’ of this new face of international

integration. 3!

Brewer argues that as the world shrinks due to globalisation, the movement
across international borders continues to grow.**?An integrated world economy
attracts people from less developed countries to the more developed world
with the prospect of opportunities of education and a better standard of living.
However, on the other side, these highly developed countries are homes to
large multinational corporations, businesses and corrupt criminal networks.
For such businesses to make a profit and to maintain their position in a highly
competitive global market there has been a need to keep expenses low by

employing cheap labour.1%3

On commenting on the motivation behind modern forms of slavery, particularly
labour exploitation, Belser notes that if it were not for lower labour wages and

high profits then what would be the reason for anyone to exploit another human
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being through forced labour.'34 In citing economist Paul Krugman, he notes,
‘there is no point in enslaving or enserfing a man unless the wage you would
have to pay him if he was free is substantially above the cost of feeding,
housing and clothing him.’13% This view also applies not solely to forced labour

but also to other forms of modern slavery.

The motivation behind the continued exploitation of human beings in the
globalised economy is simply to maximise capital. It encompasses the greed
of man to economically exploit a vulnerable person solely for the benefit of
himself. Traffickers act as middlemen acquiring the human capital or tools of
production needed for their consumers or clients, whether it be for sexual
exploitation or forced labour. Commenting on labour exploitation, Nagle

suggests:

[Trafficking] results in part from a consumerism mentality
obsessed with the capacity to acquire goods and services from
around the world at a good value. The fact that most trafficking
victims constitute a “durable good” also adds continuing value to
the enterprise.136

As a result of this need for cheap labour, goods and services it is not surprising
that many individuals find themselves in difficult economic and poor working
conditions. As will be further explored in Part Two of this thesis, the high
demand for cheap goods and services in the globalised world creates a market
where vulnerable and often poor individuals continue to be economically

exploited.
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2.7.2 “Push” and “Pull” Factors

Lack of a comprehensive understanding of the scope of human trafficking and
modern slavery hinders the development of effective strategies.'®” There is no
one explanation for what influences the continued enslavement and
exploitation of people. According to the United Nations Office on Drugs and
Crime (UNODC), ‘Trafficking is a complex phenomenon that is often driven or
influenced by social, economic, cultural and other factors.’'38 Though the
influences of modern slavery may differ between nation states, there
nonetheless exists certain commonalities as to what predicts human trafficking
and makes an individual susceptible to exploitation. This combination of
cultural, social, political and economic factors helps us to understand some of
the root causes of trafficking in both countries of origin and destination on an

international scale.

Due to globalisation mobility between countries is cheaper, and easier. Easier
communication, technological advances and the flow of knowledge has
opened up a whole new world full of opportunities for individuals to better their
standard of living. Though mobility is easier than ever before, stricter borders
have resulted in desperate people falling into the hands of traffickers and
criminal syndicates to help acquire jobs or illegal entry into a country. Modern
traffickers often target vulnerable and naive individuals who are ready to act
on the prospect of a better life. Often individuals choose to act on the
opportunity to better their economic status abroad on success stories of others
who have benefited from such a risk. For example, Vijeyarasa makes

reference to the ‘Cinderella Syndrome’ whereby women from Ukraine are

137 Galma Jahic and James O. Finckenauer, ‘Representations and Misrepresentations of Human Trafficking’
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enticed to migrate by ‘anecdotal imagery about real or perceived opportunities

for work abroad when coupled with poor social-economic circumstances.’*3°

The factors that motivate an individual to leave their country of origin and
increase their vulnerability to being trafficked and exploited can be divided into

two categories; push factors and pull factors.'*® According to Nagle:

Human trafficking benefits from one of the crucial engines of
globalization — the supply and demand of transportable
commodities, as well as from the transfer of capital, the opening
of borders and trade deregulation...global conditions create a
supply and demand chain conducive to human trafficking and
comprised of several push and pull factors...that contribute to
supply because they force people to seek ways to improve their
personal and economic situation.4!
High unemployment, poverty, economic and political instability, discriminatory
labour markets, social unrest, gender or race discrimination, lack of
opportunity, human rights violations, and the prospect of improving ones
standard of living abroad are just a few reasons that push or encourage an
individual to migrate in search of a better living.#2 People who find themselves
facing such difficulties are often vulnerable and desperate to do whatever they
can to better their situations. Many seek help from smugglers and put
themselves in extremely dangerous circumstances. This is evident in the
ongoing humanitarian crisis in Syria where thousands risk their lives to cross

borders illegally. Though such journeys have had catastrophic consequences

resulting in the deaths of thousands, for many it is a risk worth taking.
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Traffickers often prey on these individuals’ desperation and vulnerability,

coercing and deceiving them of false promises of a better life abroad.

High demand for cheap labour, weak laws against forced work, demand for
commercial sex, corruption and the promise of better opportunities, are some
factors that contribute to the high demand for vulnerable individuals.'#3
Additionally, the demographics of a developed country may consist of mature
adults resulting in a shortage of young low skilled workers. 44 There is then a
demand for foreigners who are more likely to take on jobs that nationals would
not, accept low wages and work in difficult environments.*4> By employing
these migrant workers, businesses are able to keep labour and production
costs low. Often the pay migrant workers are given, despite being low, is much
higher than what they would expect to receive back home. This is evident in
Thai migrants working in the construction sector in Japan whose wages are
40% less than Japanese workers.#¢ According to Jones et al., though their
wage is less than the Japanese workers, it is considerably higher (as much as
ten times) than the wage they would be paid in Thailand. 4" Likewise,
businesses may favour labour markets in developing countries where there

exists weak labour laws, safety policies and no minimum wage.#8

Regulating modern slavery not only requires an understanding of the
consequences of exploitation, but also factors that influence the continued
abuse of vulnerable individuals. Combatting the crime requires an insight into

the factors that influence and attract people to migrate in search of a better

143 Ibid, 138
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147 lbid, 113

148 Lusk and Lucas (n 41) 51

56



living, or accept poor forms of work. Though individual victim experiences of
human trafficking and modern slavery can differ, push and pull and factors help
us to grasp an understanding of the root causes of exploitation, including the
demand for exploitative goods, services or people. Such considerations can

help feed into the bigger picture in its regulation.

2.8 Distinguishing between Human Trafficking and Human
Smuggling

As the process of human trafficking often involves the movement of people
across borders, it involves numerous offences which tend to overlap, and
therefore an internationally recognised definition allows for better indicators of
the crime. One such crime which tends to overlap with human trafficking is that
of another category of irregular migration recognised as human smuggling.
The UN Protocol against the Smuggling of Migrants by Land, Sea and Air,

defines human smuggling as:

[T]he procurement, in order to obtain, directly or indirectly, a
financial or other material benefit, of the illegal entry of a person
into a State Party of which the person is not a national or a
permanent resident.14°
In 1994, the International Organization for Migration defined human trafficking
as a crime where there is a voluntary movement of illegal entry across
international borders, by use of a trafficker where money or other forms of
payment is exchanged.’® This definition omitted exploitative elements,

thereby mirroring the current international definition on the smuggling of

migrants. Human trafficking and human smuggling are interrelated concepts

149 Protocol against the Smuggling of Migrants by land, sea and air, supplementing the United Nations Convention
against Transnational Organized Crime (adopted 15 November 2000, entered into force 28 January 2004)
(Smuggling Protocol) art 3(a)
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as both crimes often involve the act of illegal entry into a country. The
commonality of the crimes is that frequently individuals leave their country of
origin voluntarily and are at risk of being exploited as a result of them being
smuggled as an illegal alien into another country. Human smuggling and
human trafficking tend to involve similar factors that encourage individuals to
leave their country of origin such as lack of education and jobs, discrimination,
and conflict. Though both individuals may choose to migrate voluntarily for
similar reasons their status can become blurred. There are several factors that
can distinguish between a smuggled migrant and a trafficked victim. Firstly,
there is the issue of consent. Smuggled individuals are considered to have
given complete consent to the facilitation of their movement across borders
illegally.*>* On the other hand, victims of human trafficking often give partial
consent to the movement (whether within or across borders) as it was obtained
through deception or coercion. In the case of human trafficking, the consent is
to the movement but not to the resulting exploitation. Secondly, the relationship
between the smuggler and the migrant can help distinguish the two crimes. In
the case of human trafficking, a customer transaction exists between the
smuggler facilitating the move, and the exploiter.*>? Thus, the victim is merely
the commodity within this relationship. In the case of human smuggling the
transaction exists directly between the smuggler and migrant. Thirdly, once the
facilitation of movement has occurred, another issue is whether the migrant is
free to leave the smuggler. The distinction often becomes blurred here, as a
smuggled migrant could in fact become a victim of human trafficking. For
instance, once smuggled into another country, due to their illegal status a

migrant may accept poor employment which exposes them to some level of
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exploitation. 53 Moreover, the migrant may be aware that a trafficker will be
providing them with work but nevertheless ignorant as to the true
circumstances.’® A smuggled person can also become a victim of human
trafficking if they pay their smuggler a percentage of the money before the
journey and then is held on a debt-bondage and exploited to repay the

remainder upon arriving in the destination country.1%®

Further, like victims of human trafficking, smuggled migrants can suffer from
physical and psychological damages also amounting to human rights abuses.
As mentioned, poor socio-economic circumstances can be detrimental to
individuals, coercing them to seek help from smugglers. Migrants could also
be subject to exploitation during transit, such as suffering inhumane treatment
including being transported under unsafe conditions and also subject to
physical and sexual abuse.'®® Due to the blurring line between human
trafficking and human smuggling, and as a result of human trafficking
frequently involving the movement of people across borders, it often conflates
with policies surrounding migratory issues. Often it can be difficult for law
enforcement officials to recognise victims of trafficking as a result of their illegal
status within a country. Thus the focus tends to be placed on stricter border
security and controls to reduce the number of illegal immigrants.®” According
to Haynes, to combat illegal immigration politicians have aimed to stress on

the similarities of human trafficking and human smuggling to tighten border
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operations.'® She suggests that while governments are aware that although
both crimes may share similar elements are in fact quite distinct, often their
main focus is not on combating trafficking of human beings but rather reducing

the number of illegal immigrants entering their country.*>°

Though both smuggled migrants and trafficked victims can be subject to
exploitation and abuse, distinguishing the two has been considered vital.
Firstly, misidentification of victim of human trafficking can lead to further
victimisation of the individual. The consequences of exploitation can have a
detrimental effect, both physically and psychologically and thus it is crucial for
them to be issued the necessary protection and assistance that is needed to
support them in recovering from any trauma or harm. Secondly, identification
of a victim of human trafficking can protect them from further victimisation such
as the risk of being re-trafficked. Many victims as a result of being an illegal
alien in a foreign country are fearful of law enforcement officials for fear of
prosecution and deportation and therefore may not comply with enforcement
officials.18° When this occurs, it is not surprising that many victims of trafficking
who have been wrongfully labelled as a smuggled migrant are deported home
and subsequently find themselves subject to further victimisation.'®! There is
no doubt that the offence of illegal immigration threatens the public order of a
country. Nevertheless, officials need to not be blinded solely by the offence of
illegal immigration and recognise that many illegal immigrants could, in fact,

be victims of human trafficking. As Iselin and Adams note, ‘To err on the side
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of a guilty presumption is not only a deprivation of natural justice but if it is a
trafficked victim we have discovered, then we may be continuing the
victimisation of someone who has already suffered too much.’*6? Victims of
human trafficking are not perpetrators and should not be punished as such.
Though they may have consented to the facilitation of illegal entry into a
country that consent is nullified once it was obtained through deception or
coercion and the individual finds themselves subject to exploitation solely for

the profit of another.

Thirdly, it has been considered vital in distinguishing between human
trafficking and human smuggling as the way in which the terms are viewed
have an impact on the status and treatment of victims and offenders by law
enforcement officials. Though individuals who have been smuggled can be
subject to abuse, one fundamental difference between the Trafficking Protocol
and the Smuggling of Migrants Protocol is the protection that is offered to the
migrants. The Trafficking Protocol encourages State parties to provide victims
of human trafficking the necessary protection and assistance to help victims
recover from harm or trauma they may have suffered at the hands of their
exploiters.1®3 Furthermore, it suggests that countries with which victims were
exploited in, be offered temporary visa permits or permanent residency.*
Unlike these recommendations, the Smuggling of Migrants Protocol simply
requires that States ensure the safe and humane treatment and protection of
the migrants.16> Moreover, it is important to distinguish between the trafficking
of human beings, and smuggling of people as by not doing so will prevent

better data and accurate research which is crucial in understanding the scope
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of human trafficking, existing trends and policies, preventing the offence,

protecting victims and prosecuting offenders.

2.9 Conclusion

Though legal ownership of human beings is no longer permitted, the illegal
trafficking and exploitation of human life proves to be a complex global
phenomenon. Though modern slavery can mimic traditional forms of slavery,
as victims are subject to human rights violations through various forms of
exploitation, the scale of modern slavery continues to rapidly evolve in the face
of global integration as modern day traffickers, and slave owners find new
ways to lure, control and exploit vulnerable individuals while circumventing the
law. Modern slaves today are available in abundance, making them cheaper
and more disposable. Millions today are held in captivity or forced to accept
exploitative conditions — their vulnerability and eagerness for a better life
abused and taken advantage of. The underground nature of modern slavery
and the sinister methods modern day slave owners use to control individuals,

makes it difficult to detect victims and their perpetrators.

Due to the scale of the crime, particularly its transnational nature, it is evident
that regulating modern slavery requires international collaboration to grasp a
comprehensive understanding of the intricacies and complexities of such an
evolving crime. Likewise, measures cannot solely adopt a ‘one-size-fits-all’
approach, as it is vital that they take into account the unique experiences of
trafficked and enslaved victims, including coercive forces and the multitude of

purposes for which they are exploited.
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Chapter Three: Human Trafficking and Forced Labour
Exploitation

3.1 Introduction

Modern slave owners and traffickers are becoming increasingly
knowledgeable in the commoditisation of human beings. As aforementioned,
it is significantly cheaper to purchase a slave today than it was centuries ago,
making modern slaves more disposable as they could be used, abused,
disposed, and easily replaced.'%® An exploiter's prime aim is to maximise his
capital at the expense of vulnerable individuals. Like traditional forms of
slavery, modern day traffickers and exploiters have mastered methods in not
only luring and controlling their victims, but have also accessed and utilised
trades and industries where they extract profit from the continued exploitation
of individuals. As stated, individuals can be trafficked and exploited for a
multitude of purposes. For example, UNODC acknowledged sexual
exploitation, forced labour and organ trafficking as common forms of
exploitation detected for victims of trafficking.'®” Furthermore, there exists
other types of exploitation for which people are trafficked, such as forced

begging, forced marriage, benefit fraud, and child soldiers in armed conflict.168

This Chapter aims to explore the legal definition of human trafficking and
highlight some characteristics of modern slavery. Particularly, it considers
some ways in which people are exploited and enslaved through forced labour.
Moreover, it proposes to clarify the meaning of exploitation, and as victims of
forced labour often consent to their exploitative situations, aims to address the

issue of voluntary consent to exploitation. This Chapter illustrates that similar
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to addressing specific issues pertaining to modern slavery, regulating forced

labour exploitation can prove a challenge due to its multifaceted nature.

3.2 The Evolution of “Human Trafficking”

3.2.1 The Emergence of the White Slave Traffic

Following the abolition of the Trans-Atlantic slave trade, the international
community acknowledged a new offence which concerned the trafficking of
human beings. Anti-prostitution conventions initially greatly influenced
international legal frameworks supervising this new form of slavery.'%® Early
conventions addressed the offence as the ‘White Slave Traffic, a term
primarily concerning the transportation of European women and girls for the
purpose of prostitution.2’® Gould acknowledged that early developments on

the trafficking of human beings conjured images of:

[W]hite adolescent girls who were drugged and abducted by
sinister immigrant procurers, waking up to find themselves
captive in some infernal foreign brothel, where they were subject
to the pornographic whims of sadistic, non-white pimps and
brothel masters.’?

The 1904 League of Nations International Agreement for the Suppression of
the ‘White Slave Traffic’ was the first international regulation targeting this new
form of slavery, defining trafficking as the ‘procuring of women or girls for

immoral purposes abroad.’'"? Subsequent conventions continued to associate

169 Corin Morcom and Andreas Schloenhardt, ‘All About Sex?! The Evolution of Trafficking in Persons in
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trafficking with sexual exploitation with images of white women and girls

procured against their will into prostitution.”3

In 1921, the League of Nations established the Convention for the Suppression
of the Traffic in Women and Children, which removed the term ‘White Slave,’
and expanded the scope of the definition to include women and children of all
races. 1’4 Yuko suggests that the reason for such a change was due to the
expansion of various States involved in the signing of the convention. She

notes:

The removal of the term, ‘white’ from the 1921 Convention is
most likely the result of the widening geographical scope of the
signatories, which included several States from Eastern Europe,
Central, and South America and Asia - the populations of which
may have been considered to be non-white. As a result, being
white was no longer a qualification for protection under this
treaty.1’®

It is unclear why the term ‘slavery’ was also removed from the convention’s
title. Gallagher notes that though the conventions did not specifically define
what the act of trafficking composed of, they primarily focused on the act of
organising and compelling the movement of women and girls abroad for
prostitution.1’® She notes, ‘The end results of that recruitment, typically the
detention of a woman or girl against her will in a brothel, were considered to

be outside the scope of international action.’*”’

Separately, though trafficking conventions evolved to include other races, it

continued to exclude men and also to associate trafficking with forced
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prostitution of women and girls.1’® Consequently, the 1949 Convention for the
Suppression of the Traffic in Persons and of the Exploitation of the Prostitution
of Others, broadened the scope of the convention to include men, though it
continued to primarily concern the exploitation of prostitution.'”® Morcom and
Schloenhardt suggest that the shift towards the inclusion of other forms of
exploitation in trafficking legislation, thus including men, was due to
international law on labour.'® [egislation such the International Labour
Organization (ILO) 1930 Forced Labour Convention'8® and the 1957
Convention concerning the Abolition of Forced Labour,®? reflected the ILO’s
mission of universal social justice, internationally recognised human rights,
and equal opportunity and rights for all,*83 by prohibiting any acts of forced and
compulsory labour. Furthermore, regulations concerning the exploitation of
children, such as the 1999 Convention concerning the Prohibition and
Immediate Action for the Elimination of the Worst Forms of Child Labour,84
the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict,*®> and the Optional Protocol to the

Convention on the Rights of the Child on the Sale of Children, Child Prostitution
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and Child Pornography, 186 highlighted the various purposes for which children
are exploited (in addition to sexual exploitation) and stressed on the need to

enforce measures to protect children from all forms of exploitation.*8’
3.2.2 The United Nations’ Trafficking Protocol

The principle international legal instrument on the trafficking of human beings
is now the UN Palermo Protocol on Preventing, Suppressing and Punishing
Trafficking in Persons, especially Women and Children.*® The Trafficking
Protocol identifies the three main processes of human trafficking; the Act (i.e
recruitment, transportation, transfer, harbouring, or receipt of persons), the
Means (i.e threat or use of force, coercion, abduction, fraud, deception, abuse
of power or vulnerability, or giving payments or benefits to a person in control
of the victim) and the Purpose (i.e for the purpose of exploitation, which
includes exploiting the prostitution of others, sexual exploitation, forced labour,
slavery or similar practices and the removal of organs).'®® This definition of
human trafficking has been viewed as an international attempt to define the
offence under a single term, so as to ‘charge all the traffickers at different
stages of the crime with the same offence of trafficking [and] advocate for
harsher sentences for each person as a conspirator to the overall crime.’**°The
protocol encourages State parties to establish adequate legislation in its

national legal system to criminalise the offence of trafficking, including
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approaches to address the prevention, prosecution and investigation of the
crime.®! |t also highlights the importance of collaborative effort among relevant
bodies in the international community to regulate the movement of individuals
across borders, and also to exchange information to establish a better
understanding of traffickers’ modi operandi such as trafficking routes, and the

recruitment and transportation of victims.%?

In comparison to earlier conventions, the Trafficking Protocol has added to the
scope of international law on the trafficking of human beings by extending the
law to include men, as well as other trafficking offences beyond sexual
exploitation such as forced labour and organ trafficking. Nevertheless, though
international law regulating human trafficking has evolved to include men and
other forms of exploitation, the offence continues to be viewed often as a
sexually exploitative crime against women. For example, Jones notes that the
disregard of men from human trafficking discussions is evident in media
reports, to which he recognised a human trafficking segment which made at
least twenty-five references to ‘women’ or ‘girls’ as victims but however making
no mention of male victims.1% Additionally, Dugan notes that sexual abuse
receives considerably more coverage in the media than other forms of
exploitation such as forced labour or domestic servitude as media outlets
appeared to prefer stories that are more newsworthy and more appalling.%

Furthermore there seems to be an underlying notion that a male is unlikely to
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be a victim of human trafficking as he is incapable of being vulnerable.®®

Dugan accepts that there exists:

[A] bias in society where women and children are more easily

perceived as victims than men. Man'’s traditional role may mean

that some people in authority — and some journalists — are still

less inclined to see them as vulnerable.%
As a result of the disregard for male victims of human trafficking, such a crime
tends to be viewed as what Jones describes as ‘sensationalized accounts of
heinous male predators molesting female captives’'.’®” The Trafficking
Protocol, though commended for including men as well as other forms of
exploitation in the scope of international law regulating modern slavery, has
been criticised for forming a conception of what a victim looks like.1% By
mentioning ‘women and children’ in the title, the protocol emphasises the
importance in combatting trafficking in women and children as victims of
trafficking, subconsciously mirroring earlier treaties which aimed at the
protection of women from prostitution. Shoaps suggests that by adopting a
‘gendered approach of especially protecting women and children, the Palermo
Protocol perpetuates the iconized “perfect victim”.’**° A risk of doing so, could
potentially not only have an adverse effect on male victims, but it could lead to
the disregard of other forms of trafficking such as forced labour and domestic

servitude, which also affects women and girls.
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The protocol has also been criticised for overemphasising the criminalisation
of offenders as opposed to victim protection.?®® As the protocol supplements
the UN Convention against Transnational Organized Crime, it focuses on
combating the crime from a criminal justice perspective as opposed to a human
rights approach.?°® Though the protocol establishes that States should adopt
policies to prevent trafficking,?®>  Mollema notes that emphasis on
criminalisation can lead to a ‘supply-side approach’ focusing on migratory
issues such as border control, with little regard on the causes of human
trafficking.2%® Such an approach can only lead to further victimisation of the
individual. As Ollus acknowledges, while related migratory issues such as
human smuggling is ‘a crime against state sovereignty, trafficking is foremost
a crime against the individual and only secondarily a crime against state
sovereignty.’?%* Furthermore she notes, ‘in seeing trafficking only as a form of
migration, there is a risk of insensitivity towards individual victims at the

expense of protecting the state from undesired aliens.’?%

Criticism of the protocol also stems from the fact that it lacks adequate
enforcement measures as there are no procedures put in place to ensure
effective State implementation of its measures. Article 5 states that each
Member State is to adopt the necessary legislation and measures to
criminalise, and prevent trafficking of human beings but however fails to point
out the exact actions that are to be adopted. It allows parties to determine the

measures to take according to their national legislation which can lead to
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inconsistencies in the way in which human trafficking is tackled.?°® Moreover,
a State’s attitude towards acts related to different types of exploitation may
conflict with its international obligation to regulate and combat contemporary
forms of slavery. For example debate surrounds the impact of legislation
regulating prostitution on that of human trafficking.?%” With regards to sex
trafficking and sexual exploitation it is questionable whether a country’s
attitude towards prostitution (whether it be the criminalisation of prostitution,
the Swedish model which criminalises clients, or the Dutch model which
legalises prostitution) may affect the way in which they respond to sexual forms
of trafficking. 2% Nevertheless, though the Trafficking Protocol does not
explicitly details effective measures that should be adopted by States to
combat the offence, in 2009 the United Nations Office on Drugs and Crime
(UNODC) established a model law on trafficking in persons to assist Member

States in implementing the protocol into their domestic legal systems.2%9
3.3 Defining Exploitation

Human trafficking and modern forms of slavery are often distinguished from
other criminal activities as a result of the level of abuse involved. Because of
this such crimes are often defined through the context of exploitation.?*® The
Trafficking Protocol does not explicitly define ‘exploitation’, and the degree of
abuse needed to satisfy the crime, though it's model law against the trafficking

in persons outlines exploitative conduct that the protocol prohibits.?!!

206 Mollema (n 200) 43

207 See: Samuel Lee and Petra Persson, ‘Human Trafficking and Regulating Prostitution’ (2015) New York
University Law and Economics Working Papers No. 299 <http://Isr.nellco.org/nyu_lewp/299 > accessed 6 August
2016

208 Ibid

209 UNODC, ‘Model Law against Trafficking in Persons’ (2009)

210 See for example: Modern Slavery Act 2015, s3

211 UNODC, ‘Model Law against Trafficking in Persons’ (2009) 27-28
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Academics generally agree that exploitation can occur in the event where two
parties have mutually consented to terms or conditions, and have attempted
to offer their own explanation on elements that indicate an exploitative
situation.?? The purpose of this section is to provide some clarification in
identifying conditions which amount to unfair exploitation or as Davidson terms
‘inappropriate exploitation’?*® with regards to human trafficking and modern

slavery.

3.3.1 Casual Exploitation

Casual Exploitation defines situations where an individual’s intention to take
advantage of another to benefit himself is not considered unfair even though
he gains by exploiting the disadvantage or weakness of that person. Mayer
notes that this form of exploitation often occurs in competitive games and
sports.?'* For example, A and B are opponents in a Karate match. A is aware
that though B delivers strong punches, he is weak in his defence. A, in
acknowledging his own strength in defending, takes advantage of B’s
weakness by blocking his punches, while systematically delivering his own,
thereby defeating B. In this situation, A is able to benefit tremendously by
identifying B’s vulnerability and taking advantage of it. However, can it be said
that A’s exploitation of B was unfair? In cases like this, Mayer argues that
though an individual is said to have exploited the weakness of another, it does
not mean that such an act was necessarily unjust. According to Mayer:

If I exploit Blue’s carelessness in a game of chess and take her

qgueen, | have gained at Blue’s expense but my gain is not unfair.
| inflicted a loss, but such inflictions are permitted by the rules of

212 See: Mikhail Valdman, ‘A Theory of Wrongful Exploitation’ (2009) 9 (6) Philosophers’ Imprint 1-14

213 Julia O. Davidson, ‘New Slavery, Old Binaries: Human Trafficking and the Borders of Freedom’ (2010) 10
Global Networks 244, 249

214 Robert Mayer, ‘Sweatshops, Exploitation, and Moral Responsibility’ (2007) 38 Journal of Social Philosophy 605,
606
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the game. There are contexts, then, in which | may exploit the
weaknesses of others without the taint of unfairness.?1®

3.3.2 Direct Exploitation

Direct Exploitation involves circumstances where an individual’s act of taking
advantage of another’s weakness or unique vulnerabilities, results in damage
or harm. With regards to human trafficking and modern slavery, this could take
several forms. The first covers standard human trafficking cases involving
individuals who are abducted, exploited and enslaved. In this case, the
individual lacks any choice and has not agreed to any terms or conditions with
their exploiter. Secondly, exploitation could occur despite both individuals
agreeing and consenting to certain terms and conditions as the exploiter has
an ulterior motive.?1® Individuals utilise measures such as fraud, coercion or
deceit to obtain the consent of another.?!’ This situation often occurs in cases
of modern slavery. For example, B is a poor individual, desperate to earn
money to better his family’s circumstance. A offers B a seemingly once in a
lifetime job opportunity in the United Kingdom. A tells B that he would be
earning a substantial income in a great job, working on a farm. They agree that
A will pay for B’s passport, identification documents, and any essentials that B
will need until he receives his first paycheck. Once B receives his first
paycheck, it is agreed that he will start paying A back for the money he spent
to help him move and settle into his new job. Unbeknownst to B, he will be
earning an extremely low salary compared to what was agreed, while still

expected to pay back A. He is also expected to work and live in extremely poor

215 Ibid

216 Whether as to the work the individual is unaware that he has to perform, or the nature and condition of the
work. Direct Exploitation is often common in human smuggling cases where a migrant seeks assistance from a
smuggler to enter a country illegally, unaware that the smuggler intends to exploit him or sell him, thus making it a
human trafficking offence as opposed to standard human smuggling.

217 UN Trafficking Protocol, art 3 (a)
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and hazardous conditions that he did not consent to. Furthermore, he is not
allowed to leave and return home until he pays back A. In this situation, A’s
benefit from the exploitation of B’s vulnerability is unfair as dishonesty about
the job opportunity was used to acquire B’s consent resulting in B placed in

restrictive conditions he is unable to escape.
3.3.3 Mutually Beneficial and Indirect Exploitation

Mutually beneficial and Indirect Exploitation describes situations where an
individual takes advantage of the weakness or vulnerability of another without
the use of coercion or deceit. Moreover, the person who is exploited may suffer
no serious harm or damage. In some cases where this occurs, those being
exploited are benefiting from the exploitative situation. For example, B is
offered a job in a factory to produce T-shirts. B is aware that her employer A
will be paying her a very low wage and expects her to work long hours in poor
working environments. B is content with working in the factory as it is better
than not having a job or is a better alternative to working for C who offers much
lower wages and forces employees to work in dangerous conditions. It may be
assumed that both A and B are mutually benefiting from the situation. Is it
correct to say that B is being subject to exploitation even though her situation
is benefiting her? According to Meyers, an individual can be exploited even
though they benefited from the exploitation, consented to the circumstances,
and favours the conditions to alternative options. 218 Emphasising the issue of
fairness as opposed to the issue of harm of the individual, Meyers belief is that,
though an individual may consent to exploitative conditions, their situation is
still considered morally unacceptable as, ‘it is taking advantage of their

desperate situation and benefiting disproportionately from their labour.’?*°

218 Chris Meyers, ‘Wrongful Beneficence: Exploitation and Third World Sweatshops’ (2004) 35 Journal of Social
Philosophy 319, 323-324
219 Ibid, 327
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Zwolinski in assessing whether a situation similar to the above scenario is
exploitative believes that particular attention should focus on the benefits made
by both A and B, and whether ‘each party acts within their rights with respect
to the other, and ensure that parties are left at least as well off as they would
be under those circumstances.’??° This stance would ignore B’s position if she
did not accept the job in the factory because of her desperation and
vulnerability.??! Here, Zwolinski emphasises the substance of the relationship
and not simply its form or nature. Moreover, from his point of view, which will
be discussed further in Chapter Four when exploring labour exploitation, two
main ways in determining whether B is exploited is the wages paid, as well as
the condition (e.g.,. safety regulations, working long hours, etc) that she is

expected to work in.???

This thesis uses the term exploitation to cover circumstances as outlined in
section 3.3.2 and 3.3.3. It defines situations where a person has taken unfair
advantage of an individual’s vulnerability and weaknesses to benefit himself
resulting in harm to that individual. Harm in this sense can signify where a
person is subjected to damages or violations of their human rights or losses
that place him in a worse position if he had not been exploited. Furthermore it
covers situations where an individual may not necessarily view their conditions
as unfair and also suffer no harm, but nonetheless, is being exploited as a
result of the substance of the relationship. As Wood acknowledges, the term
exploitation invokes a sense of moral condemnation when ‘proper respect for
others is violated when we treat their vulnerabilities as opportunities to

advance our own interests or projects.’??3

220 Matt Zwolinski, ‘Sweatshops, Choice, and Exploitation’ (2007) 17 Business Ethics Quarterly 689, 706
221 Ibid
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223 Allen W. Wood, ‘Exploitation’ (1995) 12 Social Philosophy and Policy 136, 150-151
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3.4 Forced Labour Exploitation

3.4.1 Defining “Forced Labour”

In 2016, ILO estimated that there are 24.9 million people in forced labour.??*
Also, in UNODC 2014 Global Report, it was acknowledged that 40% of
trafficked victims detected were subjected to forced labour.??®> Article 2(1) of
the ILO Forced Labour Convention defines forced or compulsory labour as ‘all
work or service which is exacted from any person under the menace of any
penalty and for which the said person has not offered himself voluntarily.’226
The convention lays out certain exceptions to the definition such as work
exacted under compulsory military service laws, normal civic duties, work
ordered as a consequence of a conviction in a court of law, and in cases of

emergencies or minor communal services.??’

The ‘menace of any penalty’ broadly covers situations where an individual is
compelled to perform work or service for another by use of physical,
psychological or financial coercion. According to ILO, such penalties, whether
directly inflicted or used as a threat, include physical violence against the
worker or his family, sexual abuse, supernatural retaliation, imprisonment or
confinement, financial repercussions, immigration threats such as deportation
or reporting individuals to authorities, dismissal from employment, and
deprivation of rights, privileges and basic necessities such as food and
shelter.??® ILO acknowledges that simply paying an individual a low wage or

compelling them to work in poor conditions does not equate to forced labour

224 1LO, Global Estimates of Forced Labour : Forced Labour and Forced Marriage (2017) 22

225 UNODC, Global Report on Trafficking in Persons (2014) 9

226 Forced Labour Convention, art 2(1)

227 Ibid, art 2(2)

228 A Global Alliance Against Forced Labour, Global Report Under the Follow-Up to the ILO Declaration on
Fundamental Principles and Rights at Work (ILO Publications 2005) 5
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as such an offence encompasses grave human rights abuses and restriction
of freedom.??® ILO acknowledges that due to the diverse nature of forced
labour and the multitude of ways individuals could be coerced to perform work,
that forced labour is ‘not defined by the nature of the work being performed
(which can be either legal or illegal under national law) but rather by the nature
of the relationship between the person performing the work and the person

exacting the work.’3°

Further, forced labour concerns situations where an individual did not
voluntarily consent to the work or service exacted.??! Regarding the issue of
consent ILO recognises that involuntarily consent extends to situations where
individuals have had their freedom restricted and were coerced into
exploitative labour through fraud and deception. The individual must be
working against their will or have consented to work not knowing the true
nature of the labour and conditions involved and find it difficult to leave.?*?
Methods used to compel an individual into involuntary work include bonded
labour - where the individual was born into servitude, abduction, the selling or
possession of a person, debt bondage with high or increasing interest rates,
deception as to the type of work to be performed, withholding of an individual’s

wages and identity or personal documents.?33

ILO distinguishes between three main forms of forced labour: forced labour
imposed by the State, forced sexual exploitation and forced labour exploitation
in the private sector.?** Though forced prostitution is acknowledged as a form

of forced labour, the definition extends to other types of labour such as

229 Ibid, 6

230 ILO, Global Estimate of Forced Labour: Results and Methodology (IL Publications 2012), 19
231 A Global Alliance Against Forced Labour (n 228) 6

232 ILO, Global Estimate of Forced Labour: Results and Methodology (n 230)19

233 A Global Alliance Against Forced Labour (n 228) 6

234 ILO, Global Estimate of Forced Labour: Results and Methodology(n 230)13
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construction, agriculture, manufacturing, bonded labour and domestic
servitude. Furthermore, ILO developed a list of indicators in determining forced

labour:23%

e Abuse of vulnerability

e Deception

¢ Restriction of movement

e Isolation

e Physical and sexual violence

e Intimidation and threats

¢ Retention of identity documents
e Withholding of wages

e Debt bondage

e Abusive working and living conditions
e Excessive overtime

As will be discussed further in Chapter Four, paying an individual a low wage
and compelling them to work in poor conditions may not necessarily equate to
forced labour. Rather, it is the circumstances surrounding the nature of their
work such as the restrictions placed on their freedom, the violation of their
human rights and the psychological or physical abuse used to compel them to
work. As mentioned in Chapter Two, forced labour can amount to slavery, if
the control over the person equates to possession, where there exists an
exercise of any, or all of the powers attaching to the right of ownership,
including using a person, managing the use of a person, profiting from the use

of a person and mistreatment or neglect of a person.23¢

The subsequent sections will illustrate that forced labour today often mimics
traditional forms, as some practices are entrenched in social, cultural and

traditional customs or norms. However though the type of work as well as

235 ILO, ‘ILO Indicators of Forced Labour’ (2012)
236 See : Chapter Two, section 2.2

78



methods used to coerce individuals may overlap, present-day forced labour is
more widespread as it is found in all corners of the world, thriving in legal and
illegal industries such the sex trade, drug trafficking, and labour-intensive
trades such as construction, agriculture, mining, food and hospitality.?3’
Moreover, the methods used to coerce trafficked victims now also include
retention of an individual’s identity documents, thus restricting their movement
and threatening to report them to law enforcement and immigration if they do

not comply with their exploiters.238

3.5 Forms of Forced Labour

3.5.1 Forced Sexual Exploitation

In traditional forms of forced labour and slavery such as the Trans-Atlantic
slave trade, it was not uncommon for individuals to be subjected to sexual
abuse and exploitation. Likewise, in more modern forms of slavery, victims
today are also forced into sexual exploitation. Nevertheless, the
industrialisation of the sex trade and the commaodification of human beings has
resulted in an upsurge in the availability of sexual goods and services.?**The
modern sex trade is booming, generating billions in profits - from prostitution,
pornography, sexually provocative performances, cybersex, brothels and so-
called massage parlours. Advances in technology such as the use of the
internet has turned sex work into an online commercial enterprise where
clients seek various sexual services, with some platforms allowing them the

opportunity to rate and access reviews of their sexual encounters with specific

237 A Global Alliance Against Forced Labour (n 228) 9
238 Ibid
239 Richard Poulin, ‘Globalization and the Sex Trade: Trafficking and the Commodification of Women and Children’

(2003) 22 Canadian Women Studies 38
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sex workers.?4? Traffickers can advertise their victims and services online and
also offer online sexual services such as cybersex and pornography. Though
many legitimate sex workers?*' can advertise their services online, many
traffickers and exploiters use this as a way to conceal the exploitation of their
victims, disguising them as legitimate sex workers. Due to the high demand for
sexual services, individuals - particularly women and children - have been

lured and trapped into the sex industry.?42

The mechanisms used to lure and compel individuals into forced sexual
exploitation can vary but many victims are coerced through direct forms of
exploitation. As mentioned in 3.3.2 direct exploitation can occur where an
individual is abducted and forced into exploitative conditions, or where the
individual's consent was obtained through fraud, coercion or deception.
Concerning the latter, victims of forced sexual exploitation are often recruited
by agencies and modern traffickers promising them the opportunity to travel
and work in jobs such as nurses, nannies, dancers and waitresses.?*3 With
regards to victims trafficked across borders, like other forms of forced labour
traffickers often offer to pay for their passports, visas and any travel documents
and essentials such as accommodation and food which the victim is unable to
afford.?* Victims are reassured that they will be able to repay the traffickers

once they start working, but then often find their identity documents withheld,

240 Keith Soothill and Teela Sanders, ‘The Geographical Mobility, Preferences and Pleasures of Prolific Punters: A
Demonstration Study of the Activities of Prostitutes’ Clients’ (2005) 10 (1) Sociological Research Online
<http://www.socresonline.org.uk/10/1/soothill.htmI> 30 August 2016

241 The term ‘sex worker’ is used to refer to individuals who voluntarily choose to engage or take up employment
within the sex industry. The term ‘legitimate’ does not imply that the sexual services provided by sex workers are
legalised but rather their genuine free will to engage in the sex industry.

242 UNODC 2014 Global Report reported that 53% of trafficked victims detected in 2011 were forced into sexual
exploitation, and between 2010-2012, 97% of victims trafficked for the purpose of sexual exploitation were female.
See: UNODC, Global Report on Trafficking in Persons (2014) 9,37

243 Paola Monzini, ‘Trafficking in Women and Girls and the Involvement of Organized Crime in Western and
Central Europe’ (2004) 11 International Review of Victimology 73, 78

244 |bid
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assigned a debt bondage to repay their trafficker, including additional

payments and high interest rates which is often nearly impossible to satisfy.?4°

While some victims are abducted and forced into the sex industry, victims can
be forced into sexual servitude by family members, friends or acquaintances.
For example, low-income families who struggle to survive and support
themselves are faced with the difficult decision of selling or giving up their
children in exchange for money.?4¢ Unbeknownst to many of these vulnerable
families, their children are often subjected to forced labour, including forced

prostitution.

In some cases, women are lured into sexual slavery through forced marriage.
Article 1 (c) of the UN 1956 Supplementary Convention on the Abolition of

Slavery defines forced marriage as any practice whereby: 247

(1) A woman, without the right to refuse, is promised or given
in marriage on payment of a consideration in money or in
kind to her parents, guardian, family or any other person
or group; or

(i) The husband of a woman, his family, or his clan has the
right to transfer her to another person for value received
or otherwise; or

(i) A woman on the death of her husband is liable to be
inherited by another person.

ILO recognises that forced marriage in itself is a form of forced labour
exploitation.?*® Forced marriage is one lacking free and informed consent with

an element of physical force or psychological pressure.?*® It should not be

245 Martti Lehti and Kauko Aromaa, ‘ Trafficking for Sexual Exploitation’ (2006) 34 Crime and Justice 133, 158
246 Oguzhan O. Demir, ‘Methods of Sex Trafficking: Findings of a Case Study in Turkey’ (2010) 11 Global Crime
314, 315

247 Supplementary Convention on the Abolition of Slavery, art 1(c)

248 ILO, Global Estimates of Forced Labour : Forced Labour and Forced Marriage (2017) 22

249 ECPAT, ‘Child Trafficking for Forced Marriage’ (2008) Wilberforce Institute for the Study of Slavery and
Emancipation Discussion Paper <http://www.ecpat.org.uk/sites/default/files/forced_marriage_ecpat_uk_wise.pdf>

accessed January 7 2014
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confused with arranged marriage where families arrange for their children to
meet in the hope of a marriage which their children could choose to accept or
reject.?®® In many impoverished communities forcing a child (i.e., anyone
under the age of 18) to marry is a way for families to improve their economic
status as a dowry for the child is paid to them.?> Some families also believe
that marrying a child young protects them from rape, unplanned pregnancies
as well as contracting various diseases.?®? Nonetheless, forcing a child or adult
to marry can lead to further victimisation and exploitation as the individual is
abused through forced labour and acts of sexual exploitation.?>® Some victims
have been coerced into marriage by fiancés or long term partners who promise
them a better future abroad but subsequently deceive them by subjecting them
to exploitive hardship.?®* For instance, in the Netherlands vulnerable women
and young girls are seduced into intimate relationships by so called ‘lover boys’

who sell them on to traffickers or force them into prostitution themselves.?>®

Often some individuals who are enslaved in the sex trade are aware that they
will be engaging in prostitution and performing sexual services, but do not
anticipate the violence, inhuman treatment and restriction to their freedom
involved.?*® An issue that has been subject to some debate around forced
sexual exploitation has been the question of whether a woman who voluntarily
chooses to engage in prostitution can acquire the status of a trafficked victim.
The UN trafficking protocol itself does not distinguish between the two, neither

does it criminalise prostitution. It merely requires that elements of the crime

250 Ibid

251 Nawal M. Nour, ‘Child Marriage: A Silent Health and Human Rights Issue’ (2009) 2 Reviews in Obstetrics &
Gynaecology 51, 53

252 Ibid

253 ECPAT, ‘Child Trafficking for Forced Marriage’ (n 249)
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255 Julia Rooke and Caroline Pare, ‘Lover Boys’ (Al Jazeera, 15 May 2012)
<http://www.aljazeera.com/programmes/witness/2012/05/201251115345899123.htm|> accessed 23 August 2016
256 Hughes, ‘The “Natasha” Trade: The Transnational Shadow Market of Trafficking in Women’(n 120), 636
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such as transportation, use of coercive and deceptive means and exploitation

are present.

On the question of whether a prostitute can be trafficked, Wijers outlines two
concepts of forced prostitution.?>” On the one hand forced prostitution refers to
the coercion of someone into prostitution, excluding acts of violence that may
occur within prostitution.?%® Wijers suggests that if forced prostitution is used
to refer to the forcing of an individual to engage in prostitution, then in
determining whether that individual is a victim of sexual exploitation, their
innocence acts as an essential element.?®This questions whether the
individual had not engaged in prostitution before and was not aware that they
would be forced to engage in such. If the victim was not mindful of the fact that
they would be involved in prostitution, then it is more than likely that they would
be considered a victim.?%° Nevertheless, Wijers notes that to deny an individual
who has engaged in prostitution before (or was aware that they would be
engaging in such acts), of victim status is a violation of international human
rights, as it discriminates against the individual and denies them equal
protection that is granted to all.?6* On the other hand, if forced prostitution is
equivalent to forced labour in the sex industry, like other trades such as
construction, it is irrelevant whether the victim was aware of the conditions that
they would be working on, or had taken part in the trade before.?52
Furthermore, as Wijers points out, the prime act of trafficking ‘is not prostitution

per se, but the use of coercion and deceit.’?53

257 Wijers (n 45)
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Separately, sexual violence and exploitation are often prevalent in times of
armed conflict. Times of war results in the displacement of families making
vulnerable individuals, particularly women and children at risk to being targeted
for sexual exploitation. According to Leatherman, ‘Many forms of abuse and
torture accompany rape in war as integral to the campaign of terror.’?%* For
example, in areas in Syria and Iraq under Islamic State control young women
and girls are kidnapped and trapped in captivity as sex slaves providing sexual
services for militants.?%> Those who managed to escape had to deal with the
stigma of having sex outside marriage due to being raped and unable to seek
help from their relatives.?®® Other terrorist groups such as Nigeria’s Boko
Haram have threatened and targeted women and children as a strategy to instil
their ideals. Most notably, in 2014 the terrorist group abducted over 200 Chibok

school girls threatening to sell them as slaves.?%’

Victims of forced sexual exploitation are often beaten, raped, have their family
threatened, suffer psychological and physical distress, kept isolated, and are
at risk of contracting sexually transmitted diseases. More modern forms of
coercion reported include some traffickers recording victims engaging in
sexual acts and then threatening to send it home to their families.26®
Disobedient victims are sometimes mutilated or killed as a form of punishment
and used as an example for other victims to comply with their exploiters.2°
Many victims encounter such physical and mental abuse that they lose their

sense of self-respect, become emotionally dependent on traffickers and

264 Janie L. Leatherman, Sexual Violence and Armed Conflict (Polity Press 2011) 46

265 Amnesty International, ‘Escape from Hell: Torture and Sexual Slavery in Islamic State Captivity in Iraq’ (2014)
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(Arcade Publishing 2011) 32
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become traffickers themselves by luring other vulnerable individuals into the

sex industry.27°

As evident, sexual exploitation is a gross violation and heinous act against
individuals. Like other forms of modern slavery, victims are exposed to
physical violence, emotional abuse and torture. However, victims of sex
slavery are subjected to the most despicable and intimate acts of violence. As

Kara notes:

The brutalities associated with sex slavery are perverse, violent
and utterly destructive. Whips, cigarette burns, broken bones,
starvation — every slave has suffered these tortures, but sex
slaves suffer each of these as well as innumerable counts of rape
— ten, fifteen, twenty, or more times per day. 271

Individuals subjected to forced sexual exploitation who do manage to escape
often find it difficult to lead normal lives. Some are rejected by their families
and communities, develop serious health issues and suffer physical and
emotional instability, while many who may have been trafficked are at risk of

being re-trafficked due to their increased vulnerabilities.

3.5.2 The Kafala System: Building the Fifa 2022 World Cup
Stadium

ILO recognises conditions imposed by States that may lead to the exploitation
of individuals such as work imposed by public bodies, military work,

compulsory participation in public works and forced prison labour.?”? Further,

270 Thozama M. Lutya and Mark Lanier, ‘An Integrated Theoretical Framework to Describe Human Trafficking of
Young Women and Girls for Involuntary Prostitution’ in Jay Maddock (ed.), Public Health — Social and Behavioural
Health (InTech 2012) 566 <
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272 1LO, Global Estimates of Forced Labour : Forced Labour and Forced Marriage (2017) 40

85



restrictive State regulations can also contribute to the exploitation of vulnerable
individuals. For example in the Arab Gulf States where foreigners make up a
high percentage of the workforce, there exist variances of the Kafala or
sponsorship system which the States practice when employing migrant
labourers. Under the Kafala system, a migrant worker is sponsored by a Gulf
Cooperation Council (GCC) agency or a citizen who employs the worker under
contract.?’®* By sponsoring a migrant worker, a GCC employer is held
responsible for the worker or group of employees.?’* The purpose of the Kafala
system is to regulate and monitor the influx of migrant workers into a country
and thereby monitoring security concerns.?’”> Also, it defines the rights and
responsibilities of migrant workers and their employers such as conditions on

visa and residency.?’®

According to Murray, while this system may mirror other forms of migrant
workers programs throughout the world, the Kafala system differs as it gives
employers total control, places restrictions on the workers and does not award
them the same rights as domestic workers, as they could be deported at any
time.2”” Moreover, their passport, identification and any travel documents are
often withheld by employers, preventing migrants from leaving until their
contract is completed. This has led to the Kafala system being viewed by
organisations such as Amnesty International, as a form of state-sanctioned

slavery.

273 Heather E. Murray, ‘Hope for Reform Springs Eternal: How the Sponsorship System, Domestic Laws and
Traditional Customs Fail to Protect Migrant Domestic Workers in GCC Countries’ (2013) 45 Cornell International
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In its report, The Dark Side of Migration: Spotlight on Qatar's Construction
Sector Ahead of the World Cup, Amnesty International found that migrant
workers in the construction sector in Qatar (where many are currently
employed to build the FIFA World Cup 2022 football stadium) were most likely
bound to a contract where they suffer abuse involving them having their pay
withheld for months, sometimes not paid, passports withheld therefore not
being allowed to leave the country, working long hours in conditions that risk
their health and safety, and being made to live in squalid accommodation.?’®
Workers were also found to have suffered psychological distress and trauma
due to the abusive treatment by their employers,?’® which The Guardian
newspaper speculated that by 2022, 4000 migrants working on FIFAs football

stadium will have died. 280

In commenting on the living conditions of migrant workers, Crocombe
acknowledges industrial camps spread across Qatar where employers house

over one million workers:

Qatar ensures [they] remain hidden from Qataris and foreign
visitors. Within its walls, employers regularly house nearly two
dozen men into cramped bedrooms, many of which lack
fundamental necessities, such as running water and electricity.
In the summer months, where temperatures can sky rocket up to
50°C, air conditioners are scarce and proper ventilation is non-
existent. To make matters worse, employers frequently dock
migrant workers’ salaries to cover basic living expenses such as
bedding, food, and healthcare. 281
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Amnesty International held that in Qatar, government representatives
acknowledged that sponsorship provides ‘a balance between the rights of the
worker and the rights of the employer.’?82 Nonetheless, Amnesty recognises
that workers in Qatar are treated unfairly and taken advantage of as some are
deceived about the true nature of their working conditions and are subjected
to various restrictions and abuses such as having their wages withheld. If a
worker wants to change jobs, they require permission from their employers to
do so. According to Amnesty, under Qatar’s sponsorship law, a worker is
allowed to change employers if there is evidence of abuse or legal
confrontation.?®® Nevertheless, it was reported in 2012, that 607 workers
requested sponsorship transfers, with only 49 being allowed to transfer

permanently while 211 were transferred only temporarily. 284

Workers who are subjected to various abuses often find their options limited,
due to restrictions such as needing their employers’ permission to leave or
being forced to leave the country if they are no longer sponsored. This results
in many being obliged to continue working under abusive circumstances. The
Kafala system may also be considered as a direct form of exploitation as
workers are unaware of the level of abuse they would be subjected to in the
private sector. By allowing employers to exert control and marginalise migrant
workers with limited options for escape, the Kafala system heightens the
vulnerability of migrant workers, encouraging environments where exploitation

thrives.
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3.5.3 Bonded Labour in Brick Kilns in Asia

It is estimated that globally, over 50% of persons subject to forced work are
exploited through debt bondage or bonded labour.?8> Bonded labour concerns
compulsory work that is performed in order to repay debts or services. Article
1(a) of the Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery defines debt bondage

as:

[T]he status or condition arising from pledge by a debtor of his
personal services or of those of a person under his control as
security for a debt, if the value of those services as reasonably
assessed is not applied towards the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.?®®

Traditionally this form of forced work concerned agricultural labour existing in
hierarchal relationships where members of a lower caste took out loans from
those higher up in the hierarchy.?8” Today, bonded labour continues to exist in
countries such as Nepal, Pakistan, Bangladesh and India. There are a number
of ways an individual is coerced into bonded labour. Due to social and cultural
traditions that are deeply rooted in communities, some individuals choose to
sell themselves or families to pay for various customs such as weddings,
festivals, celebrations and cultural rituals.?®® Moreover, due to the hierarchy
that continues to exist within some communities, individuals belonging to a
lower caste tend to respect those of a higher status who are often the ones

subjecting them to abuse and exploitation and at times will refuse to testify
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against them.?8% Additionally, amidst cultural and traditional forms of coercion
and their unique psychological influences, individuals are subjected to threats
of, or actual physical abuse, that compels them to work.?®® The exploitation
involved in debt bondage can be categorised as a mixture of direct exploitation
- due to the existence of traditional coercive elements as well as the fraudulent
nature of the work and the terms of contract — and a mutually beneficial and
indirect form of exploitation as individuals offer themselves or their labour to
pay for loans and various customs. According to the Special Rapporteur on
contemporary forms of slavery, including its causes and conseguences,
discriminatory factors such as belonging to minority groups, a lower caste and
gender inequality can make individuals more vulnerable to exploitation and

abuse.?!

Bonded labourers consist of the poorest members of society and often
repaying a loan with increasing interest takes a considerable amount of time,
that the debt can be passed on through generations.?%? In many cases,
workers are given extremely low wages and are forced to make additional
deductions while meeting high-interest rates. In parts of India, many of the
workers, including women and children, are forced to accept low paid jobs
working in brick kilns where they can spend as much as 14 hours a day making
bricks from clay.2°*The workers are not only forced to live and work in harsh

conditions, and their movement restricted, but many are also physically
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abused to instil discipline in them.?®* Though bonded labour can occur over a
long period, it is common for individuals in bonded labour today to work under
seasonal and short term bonds. Breman acknowledges that many individuals
are seasonal workers who voluntarily choose to enter into contracts particularly
to pay off debts or earn money for their basic survival.?®® Often the workers are
unable to negotiate wages until after they have entered the contract with their
employers —which most likely ends up being a very low wage due to employers

wanting to maximise their income.?%

Due to the heightened transnational nature of modern slavery, contemporary
forms of bonded labour now exists across the globe where individuals are
trafficked and exploited to repay loans to their traffickers for the facilitation of
their movement.?%” Moreover, the form of work carried out is no longer
restricted to agriculture but according to ILO, bonded labour can exist in the
construction sector, domestic work and factory work, and also sexual
exploitation.?%® In addition to lack of adequate enforcement, legislation and
legal measures to prevent this form of exploitation and protect victims,?%°
bonded labour has been proven difficult to regulate as it is often embedded in
historical and social customs, while contemporary forms are hidden in the

informal economy.

3.5.4 Domestic Servitude

Additionally, people are also exploited through domestic servitude where they

are compelled to perform a range of duties such as childminders, care workers,
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and housekeeping duties such as cleaning, and cooking for their employers.
Like other forms of forced labour, domestic servitude was common in
traditional forms of slavery. For example, during the Trans-Atlantic slave trade,
many Africans were categorised as house slaves, gaining their masters’ trust
to work in the household performing duties such as looking after the children,
including breastfeeding, preparing meals, cleaning and other various

managerial duties relating to the up keeping of the master and his household.

At present, it has been suggested that the increase in the number of domestic
workers employed in private households is due to the changing dynamics of
the role of men and women in society.2%° Traditionally men were seen as the
breadwinners, while women as caregivers who stayed at home taking care of
the children and carrying out basic housekeeping duties.®%* Nevertheless,
since the shift towards the inclusion of women in the working environments,
families have sought domestic workers and maids to help with the upkeep of
the household. Due to many individuals, particularly migrant workers, working
in private households, they tend to be more vulnerable as the abuse is kept
secretive in the informal economy. According to A Global Alliance Against

Forced Labour:

Domestic workers are especially vulnerable to forced labour
because of the unprotected nature of their work and the highly
personalized relationship between the worker and employer.
Domestic work takes place in the private household, which is
typically excluded from labour market regulations. Although
labour inspection is required in all employment situations, in
practice the home is out of bounds for labour inspectors. 392
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Lalani notes that victims of domestic servitude are often vulnerable to
exploitation because of their dependency on their employers for housing,
income and immigration status.3°® Many are underpaid, live in secluded and
squalid conditions and are subjected to violence by their employers. Some
workers have their passports withheld, are linguistically, socially and culturally
isolated and often work without a contract, unaware of their rights.3** Domestic
servitude often involve direct forms of exploitation as not only does the informal
nature of their work increase the likelihood of abuse and fraudulent contracts,
but also they are often unaware of the nature of their work which can involve
having their documents withheld, have their freedom restricted, not being paid,
and having their wage subject to deduction to pay for sustenance such as
housing and food. Further, such form of exploitation does not solely affect
adults as it also affects a high proportion of children as they are often cheaper
and easier to manipulate.3°> Domestic servitude can be particularly dangerous
for children as not only does it hinder their development by limiting their access
to education and keeping them in physical and social isolation, but children
can be compelled to work under dangerous conditions and forced to carry out
work that exhausts their physical capabilities.®%¢ Like other forms of abuse
against children, it is not uncommon for parents struggling with poor socio-
economic circumstances to give their children to persons who they believe
may offer the child opportunities to improve their standard of living, such as
access to education. For instance, the Special Rapporteur on contemporary

forms of slavery, including its causes and consequences highlighted the
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restavek system practiced in Haiti where it is estimated that as much as

500,000 children sent to host families are exploited in domestic servitude.3%7

The aforementioned forms of forced labour provide only a snapshot of the
scale of exploitative circumstances individuals are compelled to work. Millions
are living in poverty, with the desperation to escape difficult and dangerous
conditions driving some to voluntarily consent to low paid jobs working under
abusive circumstances. For many, accepting such exploitative forms of work

may be their only option to earn an income.

3.6 Consent to Exploitation

In traditional forms of slavery such as the Trans-Atlantic slave trade, victims
did not consent to the exploitative treatment that they were subjected to. As
evident in the previous sections individuals often give their consent to
exploitative circumstances. Nevertheless, voluntary consent does not nullify
their status as trafficked victims or enslaved persons. The UN Trafficking
Protocol recognises that means such as coercion, deception, fraud and abuse
of position of vulnerability can lead to the exploitation of an individual. As
aforementioned, there is little guidance on the extent of the means used to
constitute the crime of trafficking as defined by the protocol.®°® The underlying
rationale of the protocol is that a victim’s consent to trafficking or exploitation
is irrelevant once the methods above were used to gain their consent.3%°
Furthermore, the protocol does not state whether such methods must be used

to nullify consent.1° With regards to whether a victim could consent to being
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trafficked, the protocol explicitly states that a child (i.e., anyone under the age
of 18) cannot consent to trafficking or exploitation, and such a requirement is
irrelevant, even if the aforementioned methods were used.3! The protocol
recognises that a person under the age of 18 can be trafficked even if force,
other forms of coercion, abduction, fraud, or deception were not used in the

process of exploitation.

To provide more clarity on the issue of consent, UNODC has provided a
number of guidelines on the issue of consent in the trafficking in persons
protocol.3? For example, its 2009 Model Law against Trafficking in Persons

acknowledges that:

Once the elements of the crime of trafficking, including the use
of one of the identified means (coercion, deception, etc.), are
proven, any defence or allegation that the victim ‘consented’ is
irrelevant. It also means, for example, that a person’s awareness
of being employed in the sex industry or in prostitution does not
exclude such person from becoming a victim of trafficking. While
being aware of the nature of the work, the person may have been
misled as to the conditions of work, which have turned out to be
exploitative or coercive.

This provision restates existing international legal norms. It is
logically and legally impossible to ‘consent’ when one of the
means listed in the definition is used. Genuine consent is only
possible and legally recognized when all the relevant facts are
known and a person exercises free will.313
With regards to the trafficking of people across borders, Chapter Two explored
how human trafficking tends to be confused with other categories of irregular
migration such as human smuggling.®!* As mentioned the prime cause for the

confusion is that often human trafficking victims agree to be smuggled into

another country illegally but then find themselves exploited. Jones in
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recognising that consent can expire before elements such as fraud, force or
coercion exists, expresses that often the issue of consent places individuals
into one of two categories — migrant smuggling or human trafficking.3!> As a
result of the difficulty in distinguishing between a smuggled migrant and a
victim of human trafficking Jones divides the distinction into five categories.
Category A covers standard human trafficking cases where unlike a smuggled
migrant, the victim does not go against the law but rather is exploited through
force, deceit or coercion.3'® Category B involves standard human smuggling
where the individuals voluntarily violate the law by arranging assistance into
another country illegally.?l” Category C are smuggled migrants who find
themselves subject to exploitation once they have arrived at the country of
destination.3!® Often it is hard to recognise these individuals as victims of
human trafficking as coercion may not be present. Category D concerns
people who voluntarily agree to engage in prostitution or other forms of forced
labour as a means to pay smugglers for assisting them in entering the country

of destination illegally.31® Jones acknowledges that:

Although they are conceptually quite distinct from Category C
individuals, who are subject to coercive agents and influences
after crossing the border, Category D and Category C individuals
nearly mirror one another because the somatic distinction
between one who is enslaved by a coercive agent and one who
freely consents to be a slave is not readily discernible.32°

The final classification, Category E may not have crossed borders illegally but

voluntarily consents to prostitution or other forms of forced labour due to
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desperate measures in acquiring money or basic necessities.®?! Regarding the
categories that can hold an individual accountable for them being subjected to
exploitation, Jones suggests that Categories D, E, and possibly C can place
blameworthiness on the individuals even though the obvious harm is a result

of their ‘risk-producing consent or deliberate actions.’3??

Nevertheless, though the Trafficking Protoocl does not explicitly infer the
degree of means such as force, fraud, or coercion, needed to nullify consent,
and fulfil the definition of trafficking, the purpose of the protocol is to combat
trafficking from all angles by prosecuting offenders at every stage of the crime,
whether it be harbouring, transporting, receiving or the exploitation of an
individual. A person may be considered to have given partial consent if all the
true facts of the exploitation were not disclosed. However it would be
unreasonable, and counterproductive to disregard the exploitation an
individual because they consented to circumstances that led to their
exploitation. Furthermore, as a result of modern slavery often involving
violations against fundamental human rights, and moreover as international
law has prohibited slavery and slave-like practices, recognising such acts as a
crime against humanity,3*®> a person cannot legally consent to such

exploitation.

3.7 Conclusion

This Chapter has explored some ways in which people are trafficked, exploited
and enslaved through forced forms of labour on a global scale. The types of
exploitation discussed is only a snapshot of the purposes for which people are

exploited. As evident, contemporary forms of slavery continue to mimic
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traditional practices. However, modern slavery not only exists on a larger
scale, but it continues to thrive due to increased migratory flows within and
across borders, allowing traffickers to utilise traditional as well as modern
forms of coercion and control such as debt bondage, physical and
psychological abuse, retention of identity documents and threat of deportation
or report to law enforcement authorities. While modern types of exploitation
explored can be practiced throughout the globe, there are specific forms that
are geographically unique. For example, trafficking for the purpose of sexual
exploitation is mainly detected in Europe and Central Asia, while in East Asia
and the Pacific, the most common form of exploitation is forced labour.3?* In
the Americas, both sexual exploitation and forced labour are equally

detected.325

As demonstrated, various complexities such as migration issues, root causes
such as poverty and unemployment, technological advancements, methods of
control, and the transnational growth of the crime proves a challenge to
regulating and combating human trafficking and modern slavery as a whole.
Nonetheless, as illustrated each type of exploitation has its own specific
challenges. For example, conditions imposed by States that contribute to the
exploitation of individuals, forced sexual exploitation that can hide behind
advances in technology such as the internet, and domestic servitude which is
also kept hidden in the informal economy. It is evident that combatting modern
forms of slavery not only requires a holistic approach targeting the common
factors or elements involved in the trafficking and enslavement of human
beings, but also requires measures that are tailored to address the issues and

complexities that are unique to specific forms of exploitation.
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Part Two: The Role of Corporate Entities
and the State in the Regulation of Modern
Slavery
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Chapter Four: Globalisation and the Resulting Labour
Exploitation in Business Operations and Supply
Chains

4.1 Introduction

The previous chapters in Part One of this thesis explored the global scale and
complexities surrounding the regulation of 21s-century slavery. Particularly,
concerning labour exploitation Chapter Three discussed some types of forced
and exploitative labour that continue to exist such as sexual exploitation,
bonded labour and domestic servitude and demonstrated some conditions
imposed on individuals to compel them to work. In the face of international
trade and global expansion, this Chapter narrows the focus of the thesis by
examining the practice of labour exploitation in business operations and supply
chains. It acknowledges the evolution of the globalised economy and the
opening of markets that has resulted in an overabundance of goods and
services, resulting in heightened competition among firms. To meet the high
demand for goods and services, thus maintaining their position in a highly
competitive business arena, it explores corrupt business practices that firms
adopt and key labour exploitative conditions outlined by ILO, particularly low
wages and forcing individuals to work in abusive conditions. Further, it
considers the role of consumers in creating the high demand for goods and
services which in turn fosters the exploitation of labour. This Chapter illustrates
that the practice of labour exploitation in the economy is a product of both
global competitive business operations and heightened consumer

consumption.
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4.2 Globalisation and Business

As mentioned in Chapter Two, modern slavery is considered one of the dark
sides of globalisation. As the term globalisation does not have a concrete
definition scholars have offered their own insights on how it is best defined.32¢
Globalisation has been interpreted as the compression of time and space
where the world has gradually shrunk by changes in transportation,
telecommunications and the influence of the capitalist system;3?” ‘increasing
interdependence of national economies in trade, finance, and macroeconomic
policy’3?8; and the ‘intensification of worldwide social relations which link distant
localities in such a way that local happenings are shaped by events occurring
many miles away and vice versa.’?® The common ground of such definitions
is that globalisation is a concept or series of processes involving international
expansion and integration of global economies, activities and identities. As
Giddens proposes, ‘Globalisation has something to do with the thesis that we

now all live in one world.’330

Globalisation is not a new phenomenon but rather has evolved to adapt to the
social, economic and political changes in society. Friedman outlines three eras
of globalisation, which he argues progressively shrank the world allowing for
the interconnectedness of global communities. The first era, he referred to as
Globalization 1.0 existed from Christopher Columbus’ first voyage in 1492 until
1800 and concerned the competitiveness of countries whose sole focus was

the amount of ‘muscle’ they had to compete with others.33! According to
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Friedman, this era shrunk the world from size large to medium with its prime
questions being, ‘Where does my country fit into global competition and
opportunities? How can | go global and collaborate with others through my
country?’332 Globalization 2.0, which lasted from 1800 to 2000, further reduced
the globe and saw the force behind global integration concentrated in
multinational companies and businesses.®3® According to Friedman,
developments such as steam engines and railroads facilitated easier
movement of people and goods across the globe. Furthermore, technological
innovations such as the internet, telephone and computer, bolstered the flow
of information and communication. This age of globalisation saw the focus shift
from country to company where the prime questions asked were, ‘Where does
my company fit into the global economy? How does it take advantage of the
opportunities? How can | go global and collaborate with others through my

company?’334

Friedman suggests that the third phase of globalisation that we are currently
in began in 2000. Globalization 3.0 significantly shrank the world by giving
individuals the power to integrate and compete globally.33 Individuals are now
able to access platforms and opportunities on a global scale by utilising new
technological advancements to work and compete with others where ever they
are.®3% On commenting on the current phase of globalisation Passaris notes
that, ‘...the fuel of the new economy is technology and its currency is human
capital. The product of the new economy is knowledge and its market is the

virtual marketplace of the internet.’33"
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Collectively, individuals are now considered the driving force behind global
integration by collaborating with others globally. This has then empowered
large and small scale companies by allowing them to access information,
connect, and compete with other businesses anywhere in the world. Because
of global partnership and advances in technology, firms can now be based in
one country, source cheap raw resources and manufacture products in
another, and target consumers half way across the globe. As Alli et al.
recognises, ‘the process of globalization is facilitated by technology which
dislocates humans from both time and space and projects them into a world
where the future and past exist simultaneously.’3*® According to Friedman,
Globalization 3.0 has removed the barriers to accessing the global economy
such as communication and the operations and growth of a company is no

longer geographically limited.33°

Nevertheless, globalisation has increased competitiveness among businesses
on a national, regional and international level.®*° As markets and industries
globalise, businesses and multinational corporations have to compete with
similar firms to maintain their position in a highly competitive market.34!
Because of globalisation, not only are multinationals competing against each
other, but so to are firms within their supply chains. As consumers, when we
purchase a product we tend to think of that product as being created by the
company whose name or logo is branded on it, for example, a Dell or Apple
laptop. Nevertheless, for every product we purchase, whether it is a computer,
a mobile phone, a T-shirt, or something as seemingly simple as a tea bag,

businesses have to source every part of that product from a number of
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suppliers and go through a series of processes to get the final product to the
consumer. When we think of supply chains, we may conjure images of simple
linear processes composed of operations involving the extraction of raw
resources, manufacturing of products and distribution to retailers and end
consumers. Nonetheless, such a process may not be as straightforward and
can be quite complex. To ensure efficiency, each firm involved in the supply
chain must co-operate and collaborate with each other which can often be a
difficult task. The supply chain of a multinational corporation can be much more
complex as it spans over a series of networks resembling a spider’s web.
Within the business arena, companies are no longer competing individually but
rather collectively through their supply chains. Effective productivity overall
requires each firm to not only work collectively as a whole but also ensure
efficient performance individually, thus increasing competition among
suppliers. As Boatright points out ‘Because of globalization, no company, no

matter how well-intentioned, is able to compromise on competitiveness.’34?

For firms to be able to compete against others, they have to take certain steps
to maintain their position such as improving product innovation, successfully
managing relationships throughout supply chains and creating value for its
stakeholders. Separately, companies have often opted to employ or utilise
cheap labour forces to cut costs. Many often do so either through the
outsourcing of production to countries where there is an abundance of low-
skilled and cheap labour forces or by employing migrant workers from less
developed countries in more industrialised nations.®*3 As will explored in this

Chapter, such operations and the pressure to meet high demands for good
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and services can result in the marginalisation and exploitation of vulnerable

workers.

Boatright recognises that business is a game, where the purpose of the game
is to make a profit in ‘which the players themselves make up some of the rules
as they go along.’** Nonetheless, as will be discussed further in this thesis, in
maximising profit, businesses have to operate in a manner where they are
staying within the rules of the game. For the purpose of this research, the rules
of the game imply behaving in a socially responsible and ethical manner while
abiding by legal rules. The ‘shrinking’ or ‘flattening’ of the world has resulted in
the increase in international regulations and institutions in an attempt to control
and manage the outcomes of globalisation such as trading rules and
regulations. Simultaneously, the growth of such international expansion and
interconnectedness have helped shape legal norms. Michaels notes that
traditionally, national and international law rarely overlapped as national law
concerned relationships between the State and individuals, while international
law concerned wider relations between States.>*® However, he notes that
international law has now evolved to include various governmental as well as
non-governmental agents, and now concerns itself with issues pertaining to
individuals such as human rights law and international criminal law - matters
that were once considered to be confined to State capabilities.®*¢ Likewise, as
inter-connectedness between nations has increased, national laws have had
to evolve to adapt to address transnational concerns that are not confined to a

single State®*” — such as human trafficking and modern slavery.
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4.3 Labour Exploitation as a Business Practice

To address the challenges brought on by a competitive global arena
companies have had to adopt certain measures to ensure the continued
success of their business. A step many have taken to make a profit to maintain
their position in a highly competitive market is by employing a cheap labour
force. This can be so even if a company could surpass profit margins without
having to exploit cheap labour. Chapter Three established that exploitation is
generally interpreted as situations by which an individual takes unfair
advantage and gains excessively off the weakness or vulnerable
circumstances of another. Businesses and employers may not necessarily
create an individual’s vulnerable situation but rather act as opportunists, taking
advantage of it.3* For example, reflecting on the situations outlined in direct
and mutually beneficial and indirect forms of exploitation, firms may not be the
initial cause of an individual’s poverty stricken circumstances or
disadvantages, but they may take advantage of and exploit the individual’s
circumstances to advance their own causes in the competitive global market.
Thus, as will be explored in the following sections, giving an individual the
opportunity to make some form of income, though minute in sufficing their
basic necessities, does not fully improve the individual circumstances, and

thus continues to keep them vulnerable.

Though the practice of labour exploitation can occur in any activity involved in
a supply chain, it is often prevalent in third party contractors, particularly in the
outsourcing of production and manufacturing of goods and services for
multinational corporations. Not only do multinational corporations source
various resources and components from suppliers across the globe, but global

expansion has allowed them to save costs by relocating their production to
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other countries. In many cases, businesses may not be involved in the direct
exploitation of individuals but nonetheless act as accessories adding fuel to
the fire of labour exploitation. Quoting Roach, Smith acknowledges that the
extraction of products ‘from relatively low-wage workers in the developing
world has become an increasingly urgent survival tactic for companies in the
developed economies.”®® The outsourcing of production from the home
country of a company to a lesser developed country has some positive and
negative outcomes. The moving of production from one’s home country can
have a negative effect on employment by putting people out of jobs, removing
job opportunities, and can further result in a brain drain where skilled
subcontractors choose to migrate abroad with their company.3%° Subsequently,
from a positive outlook, outsourcing can benefit a company’s home country by
allowing consumers in that country to access cheaper products and services

imported from foreign countries.3%!

Businesses could choose to outsource their production half way across the
world for multiple reasons; lower minimum wages, reduced tax rates in poorer
countries, more advanced technological developments and lack of a labour
force due to the aging population in home countries. Furthermore, outsourcing
of production allows a company to reduce manufacturing costs and focus on
specific capabilities of the company such as allocating resources, research,

design and marketing of products and services.3>?

To boost productivity by meeting the high demand of products and services on

the market, many multinational corporations liaise with various independent
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manufacturing and production firms which source an abundance of cheap
labourers. For instance, the practice of labour exploitation has been found in
factories in the apparel industry, who often utilise exploitative and cheap
labour, paying workers extremely low wages and forcing them to work in poor
and hazardous conditions. These predominantly sweatshop factories are often
based in poor or developing countries where there is an abundance of
vulnerable individuals who are desperate to accept whatever work they can to

meet basic needs.

The Global Slavery Index listed India, China, Pakistan, Bangladesh and
Uzbekistan as the countries with the highest proportion of modern slaves with
an estimated 58% of enslaved persons living in those countries.3%3 It reported
that the majority of goods produced by cheap labourers that are manufactured
for consumers in Western Europe, Japan, North America and Australia come
from these countries.®** Bangladesh is one of the largest exporters of
garments and apparel in the world.®%® Its factories are favoured among popular
apparel corporations due to the abundance and cheapness of workers and the
quick surplus of goods created. Nonetheless, the exploitation and treatment of
workers in similar factories around the globe have been widely covered in the
media and equally critiqued by scholars and human rights activists. For
example, the collapse of one of Bangladesh’s garment factory, the Rana
Plaza, in 2013 that claimed the lives of over 1,000 workers opened the world’s
eyes and drew their attention to the level of exploitive treatment and poor
conditions that workers producing our garments were forced to work in. It was

reported that the workers were forced to continue working in the building

353 The Global Slavery Index (n 6)
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despite the building being classed as unsafe.®*® The Rana Plaza had links to
various popular companies such as Benetton, J.C Penney, Walmart, Matalan
and Primark.3®” A year before the Rana Plaza disaster, Ali's Enterprises, a
garment manufacturing factory in Pakistan exploded, killing over 250 workers
while injuring others who jumped from the building to escape the fire.3%8
Shockingly, it was reported that after the fire, managers forced workers to

remain in the building to ‘save the clothes.’3>°

Many vulnerable workers have no alternative option, and poverty drives them
to these factories where they help in the production, and manufacturing of
goods whose value is worth considerably more than what the workers
themselves are paid. In the case of sweatshop labourers, the exploitation of
labour creates value for multinational corporations by offering an unequal
exchange in valued goods for an extremely low-cost workforce. These
multinational corporations may not necessarily be engaged in the direct
exploitation of individuals, but by employing such agencies and factories to

produce goods, they act as accessories to the exploiters.

However, some may view subcontractors as independent to themselves and
wrongfully believe that ending labour exploitation and modern forms of slavery
is the sole responsibility of the factories, agencies, and governments and not
the corporations themselves. For example, in 2015 UK sports retail giant

Sports Direct came under fire for the treatment of its workers in its
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warehouses.3®® The company’s employment agencies were found to be paying
workers below the national minimum wage and concerns were raised about
the health and safety protocols of their establishments. Various deductions
were made from the workers already low salaries such as pre-paid debit card
and insurance schemes.®¢! Furthermore, the workers were subjected to
various penalties such as one which withheld 15 minutes pay for every minute
a worker was late.%? Founder of the company Mike Ashley argued that he was
not aware of the treatment of employees in his warehouses due to workers
being subcontracted through two agencies. Sports Direct alleged that the
agencies were responsible for employing workers and establishing the terms
and conditions of their employment, and also the poor wages that were paid.362
Parliament’s Business, Innovation and Skills Select Committee noted that the
only reason Sports Direct chose to use these employment agencies was to
reduce unnecessary costs and to not be responsible for the employment of
workers.3%* The Select Committee recognised that Ashley should be held
accountable for the treatment of the workers, although he may not have been
aware of their circumstances, or knowingly chose to ignore it to maximise his
company’s profit.>%® In denouncing Sports Direct as an example of bad
business practice, the committee highlighted the importance of effective
corporate governance in ensuring good business practice, by balancing the

interests of people affected by its operations, such as stakeholders and
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employees, and to also enable adequate detection and remedying of poor

working conditions.366

Separately, Nike, a multinational footwear and sports corporation, was
criticised for the treatment of workers in its manufacturing factories and have
been accused of using sweatshop labour. In 1989 alarms were raised about
the treatment of the workers in its factories, particularly in Indonesia, none of
whom were directly employed by Nike.%¢7 It was reported that workers were
forced to work long hours in deplorable conditions which were worsened as
the popularity and demand for Nike’'s products increased.3¢® At the time, the
corporation’s initial response was, ‘these aren’t our factories, it's not our

problem.’369

Not only are businesses aiming to compete with each other by utilising a cheap
labour force, but competition also exists among these subcontractors to
provide an abundant low-cost work force.’’© Contrary to Nike's initial
comment, though these firms may exist independently, the company and its
suppliers are nonetheless connected through the supply chain, which
subsequently calls on corporations to be morally and ethically responsible, and
moreover exercise social consciousness in their business affairs to contribute

to the regulation of modern forms of slavery.
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4.4 Indicators of Labour Exploitative Conditions

The previous Chapter explored some forms of labour exploitation and
considered a number of ways an individual could be compelled to perform work
or service for another through the use of physical, financial or psychological
coercion. As mentioned, ILO outlined a number of conditions that determine
exploitative labour such as debt bondage, physical and sexual abuse
(including threat of), deception as to the nature of the work, restrictions placed
on individuals movement, and intimidation and threats. The aim of this section
is to further expand on key exploitative conditions in the context of the business

environment, particularly, low wages and abusive working conditions.
4.4.1 Low Wages

In addition to individuals having the right to work in fair and just working
conditions, they are also entitled to fair wages. In particular, the International
Covenant on Economic, Social and Cultural Rights acknowledges the right of
individuals to receive fair wages and equal remuneration for work of equal
value, without discrimination of any kind, and decent living wages for workers
and their families.®”* The Committee on Economic, Social and Cultural Rights
on the right to just and favourable conditions of work, recognises that fair
wages are wages above the minimum wage that take into account the work
being performed, the skills needed to perform the work, working conditions,
workers’ responsibilities, and the impact of the work on their health and life.372
Making reference to article 2(2) of the covenant, the Committee emphasises

the importance for the value of work to correspond with the remuneration

371 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into
force 3 January 1976) 993 UNTS 3 (ICESCR) 7(a)(i) and (ii), 2(2)
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received, notwithstanding discriminatory distinctions such as gender, religion,

or social origin.

Applying the definition of exploitation to a working environment where a
company can maximise profit by keeping labour costs low, raises two main
questions; is simply paying an employee a low wage exploitation? And at what
point do the lines between mere cheap labour and exploitation cross? ILO
explicitly states that not all indicators have to be present in a situation involving
forced or compulsory labour, and in some cases, a single indicator could be
sufficient.3”® From the list of indicators, it is evident that not paying or
withholding an employee’s agreed wage for their labour can amount to forced
labour. However, can we infer exploitation from the employer who pays their

workers a low wage?

Chapter Three illustrated that employers could exploit their employees even
though the worker voluntarily chose to accept a low-paid job. Such a situation
benefits both the employer who can maximise profit and the labourer who may
have no alternative option for work. Zwolinski points out that one of the factors
in determining whether an individual is in fact exploited is the wage paid to
them by the employer.3’4 Making reference to sweatshop labour - where
individuals are often forced to work long hours in dangerous circumstances for
a low wage - he argues that employers who pay their workers below the living
wage may be guilty of exploitation, though the worker themselves may see the
benefit from the job over any other alternative option, such as having no job at
all.3”> According to Zwolinski, these employers may be guilty of exploitation
because they are abusing and benefiting from an individual’s vulnerable

circumstances. This goes back to Meyers’ view mentioned in Chapter Three,
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where he suggests exploitation as being unfair where the gains made by the
employer greatly surpasses that of the employee.®’® In considering whether
paying an employee a low wage equates to exploitation, Mayer suggests that
the test in judging fairness is, ‘if the disadvantage which the sweatshop owner
exploits is the desperation of labor, then the loss inflicted on the exploited
workers is measured from the baseline of what a nondesperate worker would

accept for doing this job.” 377

A difficult task is determining what exactly a low wage is. For instance, the
Committee on Economic, Social and Cultural Rights acknowledge that in
addition to fair wages corresponding to the work performed and the
circumstances around the work, it must be adequate in meeting the needs of
workers such as the cost of living, and various social and economic factors
recognised under the Covenant.3’® Most modern abolitionists and labour rights
activists may hold companies accountable for ending labour exploitation of
individuals and tend to overlook the role the government plays in determining
and enforcing a minimum wage (and working standards) which will differ from
country to country depending on the cost of living and sustenance. For
example, in 2013, after pressure from labour strikes and demonstrations,
Smith notes that the Bangladesh government raised the minimum wage by
77% - which though a dramatic increase — he points out is less than one-fifth
of what is needed to sustain the basic necessities for a small family comprising
of one adult and two children.3”® Raising and legally enforcing minimum wages

and decent working conditions for workers is a measure that can only be legally
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enforced by the government. For instance, the Committee on Economic, Social
and Cultural Rights also acknowledge the role of the government in
implementing measures to promote equal and fair wages and reviewing

minimum wages against the standard of living. 38°

Nonetheless, an issue with enforcing a minimum wage is that companies,
wanting to maintain a cheap labour force, may choose to relocate their
production elsewhere to save costs — thereby moving the exploitation from one
location to another. Governments of both home and destination countries
therefore play a major role in adopting and upholding a level playing field where
regulations oblige companies to act responsibly with respect to individuals’
human rights wherever they operate, thereby allowing both parties to benefit
equally from its transactions. Although it is easily perceived that firms should
stop exploiting individuals, the complex nature of modern slavery raises a
number of issues. One being, if we remove that person from an exploitative
situation, there is a possibility that doing so will only cause more harm than
good for the individual. Indeed the positive effect is that they will no longer be
subject to exploitation, but nonetheless, they may have lost their only access
to income. It is important for governments to enforce rules and regulations that
not only protect the rights of its citizens but also to prevent citizens from being

driven further into exploitative situations.

Although one may argue that exploited labourers voluntarily choose to accept
working low paid jobs in poor conditions, Zwolinski interestingly questions -
given the economic circumstances of the worker - whether they, in fact, had
any choice at all.28! He points out that coercion reduces an individual’s options

and forces them to choose a better or more preferred situation. Poverty, he

380 UNCHR General Comment N0.23(2016) on the right to just and favourable conditions of work (article 7 of the
International Covenant on Economic, Social and Cultural Rights), Committee on Economic, Social and Cultural
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argues, is itself a means of coercion as it gives vulnerable individuals only a
selected few options such as ‘prostitution, theft, sweatshop, labour or

starvation.’*8? Furthermore, he argues that:

[R]emoving the most preferred option - does not make things any
better for the worker.The coercion of poverty reduces a worker's
options, but so long as he is still free to choose from among the
set of options available to him, we will do him no favors by
reducing his options still further. Indeed, to do so would be a
further form of coercion, not a cure for the coercion of poverty.383

Concerning the latter question, ‘where does the line between mere cheap
labour and exploitation cross?’ Most may construe that for a person to be
exploited, they must have suffered some form of a loss. However suffering a
loss is not a determining factor as most exploited individuals may often
consider their situation advantageous.38* Mayer makes a comparison between
theft and exploitation of a person arguing that ‘After the theft, the victim has
less than before. But victims of exploitation never have less than before, and
in fact usually, gain by being exploited.’” 38> Goodin proposes that exploitation
be viewed as a process and not just an end result.28 Though ILO states that
the presence of one factor may be sufficient to amount to forced labour, in
some cases deciding whether a business is exploiting an individual, we need
to view exploitation beyond mere cheap labour and consider all the
circumstances surrounding the nature of the work, such as force, coercion,
and other indicators as listed by the ILO, and whether the work being

performed is in line with international standards.

382 Ibid

383 Ibid

384 Robert E. Goodin, ‘Exploiting a Situation and Exploiting a Person’ in Andrew Reeve (ed.), Modern Theories of
Exploitation (Sage Publications 1987) 173

385 Mayer (no 214) 607

386 Goodin (n 384) 181

116



4.4.2 Abusive and Unsafe Working Conditions

In addition to paying an employee a low wage or withholding their wages,
individuals could also be compelled to work under abusive working conditions
where they are subject to various abuses such as physical and sexual abuse,
psychological trauma or coercion, excessive overtime or being compelled to
work in unsafe conditions hazardous to their health. As mentioned in the
previous section, poverty and the desperation to seek opportunities to improve
their socio-economic circumstances often increases the wvulnerability of
individuals, which is then taken advantage of by exploiters who benefit from
their disadvantage and deceive them about the nature and terms of the work

to be performed.

Regarding working hours, it is not uncommon for vulnerable workers to be
compelled to work long hours, particularly excessive overtime. For instance,
the exploitation of workers in performing excessive overtime is prevalent in the
textiles, clothing, leather and footwear industries where sectors are labour
intensive, and highly competitive with low wages.®” A worker may be coerced
to do so by their employer, or their circumstances may force them to work
additional hours to meet sustenance or to pay off debts and loans. International
standards recognise the importance of ensuring that workers are not working
excessive hours hazardous to their mental and physical health, and
acknowledge the importance of adequate rest to support this.38 For instance,

article 7(d) of International Covenant on Economic, Social and Cultural Rights
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holds that States should protect the right of individuals to adequate rest, as
well as reasonable Ilimitation of working hours. Nevertheless, as
aforementioned, the integration of world economies and the intensification of
competition within the business arena coupled with the high consumer demand
for goods and services, has resulted in firms aiming to increase productivity at
the expense of vulnerable workers. Thus, vulnerable workers are often forced
to work excessive hours to meet the demand for high efficiency and
productivity while simultaneously keeping the cost of labour low. Contrarily, on
researching on employment wages and working conditions in Asia’s garment
sector, Huynh suggests that work intensity is not a prerequisite in being
competitive, arguing that, ‘Improving productivity in the industry is paramount
for competitiveness, but productivity gains must be driven by greater efficiency
— not work intensity...greater production volume, based on long hours and
excessive overtime, can both compromise workplace safety and health and

create disincentives...’38°

Parallel to long working hours, workers can also be forced to work under other
circumstances hazardous to their mental and physical health. Article 7(b) of
the International Covenant on Economic, Social and Cultural Rights, recognise
the right of individuals to safe and healthy working conditions. This includes
the prevention of occupational accidents and diseases.®*© As vulnerable
workers are often treated as commodities, they can be compelled to work in
environments where the value of the exploitation of their labour supersedes
that of their own wellbeing, as evident in the disasters occurring in the Rana

Plaza garment factory in Bangladesh and Ali’s Enterprise in Pakistan. This is
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asia/---ro-bangkok/documents/publication/wcms_426563.pdf> accessed 10 October 2017
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of particular concern when involving the use of child labourers. For instance,
in the tobacco farming industry in Indonesia, children are often used to perform
various tasks such as digging soil for planting, planting tobacco seeds,
applying fertilizers and pesticides, harvesting and cutting tobacco leaves, and
preparing leaves for curing.® The work performed poses a risk to children
thatis likely to harm their health and safety. For example, Human Rights Watch
found that children suffered from illnesses related to exposed nicotine, such
as nicotine poisoning, toxic pesticides, and illnesses from exposure to extreme
heat.®%> Moreover, children were often harmed by tools used in tobacco

farming, and suffered pain and exhaustion from the work performed.3%

Separately, concerning the exploitation of workers in the commercial
environment, UNODC and ILO recognise the role of recruiters and recruitment
agencies in instigating or facilitating the exploitation of individuals and abusive
working conditions.3%* Such agencies play a vital role in the business arena as
globally they help to provide and satisfy the demand and supply for labour
across a range of sectors. Moreover, they can be involved in not only the
placement of workers, but also their contract agreements, overseeing terms
and conditions of work, travel and visa requirements, and the management of
workers.3%® However though recruitment agencies is a legitimate course of

action in supplying labour, illicit practices pose a threat to particularly
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vulnerable workers. Principally, there is the danger of agencies charging
excessive or illegitimate fees for their services which increases the
vulnerability of workers as they are forced to accept exploitative work to pay
their fees. Unscrupulous recruitment practices such as deception as to the
nature of the work, and wages paid, can deceive vulnerable individuals into
believing that the high recruitment fees will be easily repayable. Moreover,
such unlawful agencies could be part of illicit trafficking networks who lure
individuals to exploit.3?® For instance, Amnesty International reported that in
the construction sector in Qatar, Nepalese workers were often deceived as to
the nature of the work during the recruitment process. Once in Qatar, workers
found that the terms and conditions of their employment were significantly
different to that agreed during the recruitment process.®®’ Their wages were
significantly less that agreed, sometimes withheld, their passports were
confiscated, they were compelled to work long hours and forced to live in poor
accommodation.3®® Further, as a result of many migrant workers taking on
loans and debts back home to pay recruitment fees, because they were
deceived into believing they could easily be repaid, employers aware of this
were likely to take further advantage of their circumstance.®® Amnesty
reported that such employers aware of the debts would further reduce the
workers’ salaries, compelling them to remain in abusive conditions as they had
to repay debts, and moreover, due to Qatar’s restrictive sponsorship laws, they
were unable to change jobs without their employers’ consent, as they would

face deportation.

Though international standards on labour primarily focused on conditions

analogous to forced and compulsory labour, as opposed to the actual process
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of recruitment, in more recent times, regulations have highlighted the
connection between forced and compulsory work, the trafficking of vulnerable
individuals and illicit and abusive recruitment methods. For instance, article
2(d) of ILO’s Protocol of 2014 to the 1930 Forced Labour Convention
acknowledges that in establishing effective approaches to prevent forced and
compulsory labour, Member States should adopt measures to protect persons,
particularly migrant workers, from possible abusive and fraudulent practices
during the recruitment and placement process.*%° Further, its Forced Labour
Recommendation No. 203 on supplementary measures for the effective
suppression of forced labour, also highlights the link between forced labour
and fraudulent recruitment practices. Article 4 (b) recognises that in adopting

effective preventative measures Member States should adopt steps such as:

[T]argeting awareness-raising campaigns, especially for those
who are most at risk of becoming victims of forced or compulsory
labour, to inform them, inter alia, about how to protect
themselves against fraudulent or abusive recruitment and
employment practices, their rights and responsibilities at work,
and how to gain access to assistance in case of need.*%!

Moreover, Member States have a duty to ensure:

[The] promotion of coordinated efforts by relevant government
agencies with those of other States to facilitate regular and safe
migration and to prevent trafficking in persons, including
coordinated efforts to regulate, license and monitor labour
recruiters and employment agencies and eliminate the charging
of recruitment fees to workers to prevent debt bondage and other
forms of economic coercion. 492

Article 8 also recognises that States should adopt the necessary measures to

eliminate abuses and fraudulent labour recruitment and employment practices
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such as the prohibition of recruitment fees to workers, and advocate
transparent employment contracts establishing efficient complaint, remedial

and penalty procedures.*%

Evidently, there is a plethora of ways in which vulnerable workers are lured
and confined into performing forced or compulsory work. As evident such
abuses can be directly inflicted by companies, or exist through third-party
subcontractors in their supply chains. As will be explored further in the
subsequent Chapter, such unethical business practices has generated
concern on the implications of business operations on human rights and the
need for firms to be accountable and transparent with regards to activities

occurring within as well as outside the walls of their firms.

4.5 Consumer Demand Fostering the Exploitation of Labour

4.5.1 Addressing the “Culture of Consumption”

Though in actuality, anyone can become a victim of modern slavery - it is
those individuals at the bottom of the economic pyramid that are often more
vulnerable to economic exploitation producing goods and services for
multinational corporations to cater to the more privileged individuals at the top
of the pyramid. As discussed, globalisation has not only allowed firms to
access markets across the globe, but it has also allowed consumers access to
competitive foreign goods and services. Thus, the increased competition
among firms, and the obsession with achieving profit margins and maintaining
the success of a company in the long term can often place pressure on firms,
or their suppliers to increase productivity, at the expense of vulnerable
members of society. Simultaneously, in a consumerist obsessed society

preoccupied with the consumption and accumulation of material wealth, this
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demand greatly contributes to the pressure on firms, thus bolstering the

exploitation of human beings.

As explored in section 4.3 businesses could choose to outsource their
production half way across the world for multiple reasons. In addition to
benefiting firms in the long term by allow them to maximise their capital through
low wages and reduced taxes, it can also allow businesses to improve
efficiency and productivity to meet the demand of the market, thus matching
competitive advantage. As mentioned, a high demand in the market for goods
and services can simultaneously result in a high demand for cheap labour.

According to Ricart et al.:

[T]he demand for labor is a derived demand since it originates in
the demand for the goods or services produced by a company.
This means that the strength of the demand of any kind of labor
depends on the ability to produce a product or service and its
market value. The demand for labor depicts the relationship
between the quantity of labor demanded by companies and the
wage rate they have to pay, all other factors equal. Additionally,
profit maximization constitutes the primary goal for competitive
companies and compels entrepreneurs to strive for the highest
productivity rate. This implies finding productive and efficient
workers who are willing to work for the least remuneration. 4%

Thus, heightened levels of demand for goods and services from consumers
can in turn contribute to the exploitation of labour. According to Kasser et al.,
we live in a ‘culture of consumption’ where consumers have played a key
role.*% A culture of consumption, the authors suggest, can be interpreted in a
number of ways. For example, from an economic point of view — consumption
which is an expected outcome of the capitalist economy, or from a historical

perspective - a consequence of the Industrial Age, which resulted in the
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economy utilising modern methods to entice consumers.*%¢ Nevertheless,
Kasser et al. note, that from a psychological perspective, people have
influenced this consumerist culture and subsequently have been influenced by

it. In comparing this to other cultures and religions, the authors note:

As recognized by most sociocultural and anthropological
approaches, in order for some dimension of a culture to exist, it
must be supported by individual human beings who follow the
beliefs and practices of that culture; at the same time, the
individual humans who support that aspect of culture are
themselves shaped by the beliefs and practices that they have
internalized. Take, for example, the particular aspect of culture
known as religion. In order for any religion to exist, a reasonably
large number of individuals must believe in the tenets and
engage in the practice it espouses. If everyone stopped going to
its religious centers, practicing the way of life it encourages, and
reading its texts, the religion would die out, as have many
religions in the past. At the same time that a religion is created
by its followers, its followers are shaped by the religion. When
individuals believe in the ideas of the religion and engage in its
practices, their identities, personalities, and behaviours are
molded in particular and profound ways.*%"

As a result, this common belief held by such a large group of people have
helped shape our value systems, which continues to fixate on material desires.
This has thus resulted in an economy where markets overconsume, firms
overproduce, and vulnerable individuals are overworked to satisfy such
desires. Our desire for material wealth is not a new concept, as our value
systems differ and change over time, particularly aided by growth in
technological advancements. We exist in a world where our value systems
continue to put material desires over humankind. In the 15" century,

Columbus’ obsession with finding gold and wealth in the Americas, lead to the

genocide of indigenous populations.*®® During the 15" and 19" century, the
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fixation with accumulating wealth from the enslavement of Africans affected an
entire continent, hindering the advancement of African societies and causing
economic instability.*®® Today, people continue to be exploited to fuel our
current demands and our economies. Though businesses can enjoy profits
while enforcing labour standards throughout their firm, high demands,
competition, power, money and greed continues to trump humanism, as
society continues to gain undeservedly at the expense of the vulnerable
majority. Though slavery is illegal in every part of the world and its practices
frowned upon by actors in the international community, society continues to
seemingly lack an emotional attachment to our humanness. As Kasser et al.
note, this culture of consumerism is not only influenced by society but also
exerts influence itself. There is a need for individuals and corporate entities to
acknowledge our power and role in the economy that is fuelling the exploitation
of people and further widening the gap between the advantage and the
disadvantage. As Oxfam notes, the economy ‘is failing the majority of people,
and failing the planet. There is no dispute that today we are living through an

inequality crisis...”10

4.5.2 The Role of Consumers

Traditionally, consumers had no role in value creation, and companies simply
decided what goods and services would be of value for the market.*! However
consumers are now becoming increasingly more connected to value creation

as they exert influence on not only what a company produces but also how a
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company behaves. Businesses thrive on the existence of its customers. In
aiming to make a profit and to survive in the long term, they must satisfy their
consumers. Moreover, the overall success of a company depends on its ability
to not only provide goods and services but to behave and operate in a manner
that satisfies the market. As consumers, not only do we have an influence on
what products and services a company innovates and supplies, and the
effective management of their supply chains, but from a social perspective we
can also influence how a company chooses to carry out its operation, as a poor
reputation can be detrimental to a firm. Technological developments such as
the internet and the growth of social media are connecting consumers with
happenings across the globe making us more socially conscious.**? As
individuals, we are not just citizens of our country but are citizens of the
integrating global economy. To reiterate Giddens, ‘we all now live in one
world.*!3 It has been perceived that due to our leadership and influence
capabilities, consumers have a role in exercising social consciousness and
acknowledging the existence of modern slavery and labour exploitation in our

supply chains, that we to are a part of as end consumers.

Consumers are now recognising and exercising their sovereignty by voicing
their opinions, forcing companies to operate their business affairs in an ethical
and social manner. A business who is not trustworthy and transparent risks
damaging the relationship with its consumers. The exercise of consumer
consciousness was illustrated in the Volkswagen scandal that came to surface
in 2015 where it emerged that the popular German car manufacturer was

selling cars equipped with specialist software that cheated emission tests by

412 Simon Mainwaring, ‘The New Power of Consumers to Influence Brands’ (Forbes, 7 September 2011) <
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falsifying results.** The scandal caused outrage and damaged the trust of
many consumers who bought the cars because they were supposedly efficient
and environmentally friendly.*!> As a result of backlash from its consumers and
various health organisations, global sales of Volkswagen cars significantly
dropped and its chief executive officer Martin Winterkorn was forced to resign.
Previously, Winterkorn had claimed in 2012, ‘our pursuit of innovation and
perfection and our responsible approach will help to make us the world’s

leading automaker by 2018 — both economically and ecologically.’46

With regards to supply chains, as users of products and services, we are not
considered detached from the supply chain and as end-consumers, determine
the way a company performs. As explored, we create the high demand for
specific goods and services which drive companies to supply at a reasonable
price that we are willing to pay. Subconsciously we too are accessories to
exploitation, through over-consumption, creating the demand and purchasing
end goods that involved the exploitation of poor, desperate and vulnerable

individuals.

Nevertheless, there can exist various challenges to exercising consumer
conscientiousness when making purchasing decisions. One particular issue
regards monopolists who have control of a specific product or service sold on
the market. Because of such limitations, customers may have no other
alternative option but to purchase the product from such a company who may

be profiting from the use of exploitative labour in their supply chains.

414 Russell Hotten, ‘Volkswagen: The Scandal Explained’ (BBC, 10 December 2015)
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Separately, the abundance of a specific product on the market may drive some
businesses to employ a cheap workforce to compete with other businesses.
Due to the abundance of cheap alternative goods, consumers who may be
socially conscious may have no choice but to continue purchasing products
and services that may involve slave labour as they simply cannot afford to pay

the higher price for ethical goods.

Furthermore, a difficult task for consumers is knowing what product involved
the use of slave labour in the production and manufacturing of it. Part of the
problem is not only knowing if the manufacturing of a product utilised slave
labour, but also tracing where labour exploitation may be used in the supply
chain. Only a minute part of a product, as opposed to the whole product, may
have involved exploitation. Moreover, the production and manufacturing of a
product may not necessarily involve slave labour, but labour exploitation could
exist later in the supply chain in the distribution and selling of the final product

or service.

For those customers who exercise consumer conscientiousness by
researching on products that contain slave labour, a popular tactic in
attempting to force a business to be socially responsible is by campaigning
against and boycotting the business. Nevertheless, boycotting a business
though potentially allowing the consumers’ voice to be heard, is not a practical
solution to ending modern slavery. If the overall aim is to boycott these
companies to put them out of business, we must consider the impact this will
have on the victims. As Zwolinski points out, many of these workers are not
working to afford luxuries, but rather they are working to survive, and though

exploitative, the job may be their only option for making some form of an
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income and thus removing that may only amount to another form of

coercion.*’

4.6 Conclusion

The integration of the global economy, or what Friedman refers to as the
‘shrinking’ of the world, has brought about a number of positive changes such
as access to new goods and services and the opportunity for individuals and
businesses to migrate, communicate and work globally. However, the
interconnectedness of world economies is not without its negative and
shameful side effects. The intensification of competitiveness among
businesses on a global scale has fuelled the exploitation of poor, vulnerable
and desperate individuals who are trapped in poverty and unable to equally

salvage from the benefits of the integrated economy.

The heightened competition among firms brought on by globalisation, coupled
with the need to maximise profit, has driven many businesses to reduce costs
by employing cheap labour. Though some businesses may not be directly
exploiting individuals, they act as accessories by liaising with firms that do so
through their supply chains. Like other forms of exploitation, labour exploitation
is a complex phenomenon that raises a number of issues when establishing
solutions to eradicate this practice. Eradicating this form of exploitation in
supply chains is a team effort requiring the co-operation and determination
among all external and internal agents in the global community. The
exploitation of individuals in all areas of supply chains from the extraction of
raw resources straight to the selling of the final product is unacceptable. The
continued exploitation of the world’s human resources is not just a shame on
various factories and its managers, but it is a disgrace on governments, a

disgrace on the corporations who profit from exploitative labour and the end

417 Zwolinski (n 220) 692
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consumers who purchase and utilise these products. The marginalisation and
the exploitation of these vulnerable human beings to produce goods and
services is not solely one group or company’s issue; it is the world’s problem.
As global participants in the integrated economy, we are all accessories to

exploitation.
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Chapter Five: Corporate Social Responsibility in the
Regulation of Modern Slavery

5.1 Introduction

Contrary to Nike’s initial response of ‘these aren’t our factories, it's not our
problem’#8 to exploitative labour in their Indonesian factories in 1989,
companies have been pressured to acknowledge their relationship with the
wider global community and to act in a socially responsible and ethical manner
while abiding by legal rules and regulations. Chapter Four explored how the
operations of businesses in a global competitive business arena can lead to
the exploitation of individuals by a firm, either directly inflicted or through
subcontractors. Moreover, it addressed the culture of consumption that

contributes to the high demand for exploited labour.

Against the backdrop of the global sustainable development agenda, this
Chapter aims to evaluate the perceived role of corporate entities in the
regulation of modern slavery. From a range of sources, this Chapter explores
the significance of corporate social responsibility (CSR) and its relation to
modern slavery, illustrating pressures on businesses to ensure that their
operations are not only contributing to wider global issues, but also operating
in a manner that respects human rights so that their supply chains are not
tainted with exploitative labour. Further, the Chapter explores the obligations
of firms in relation to human rights under international law, attempts by the
international community to regulate business conduct through hard law and
soft law human rights initiatives, and consider whether it is necessary to hold
corporations directly accountable under international human rights law.

Separately, drawing on international soft law initiatives, this Chapter

418 Miller and Parker (n 367) 69
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establishes how CSR can be used as a tool to combat modern slavery.
Conversely, due to the nature of businesses operating in a competitive arena,
that thrives and fixates on the mass accumulation of wealth, goods and
services, the Chapter critiques the credibility of CSR. It discusses the
ambiguity and potential flaws of CSR and moreover, with regards to combating
modern slavery from a human rights perspective, illustrates that such

responsibility is a moral rather than legal obligation.

5.2 The Role of Corporate Social Responsibility (CSR) in the
Regulation of Modern Slavery

5.2.1 The Business Case for Sustainability : Corporate Social
Responsibility

In its recent sustainability agenda, the UN aims to achieve certain sustainable
goals by 2030 to promote global development in and around planet earth.#1°
Essentially, sustainability is all about developing and enforcing actions to aid
in the creation and advancement of a better world. The most widely used
definition of sustainable development derives from the UN Report of the World
Commission on Environment and Development 1987 Our Common Future,
which proposed that ‘Sustainable development is development that meets the
needs of the present without compromising the ability of future generations to
meet their own needs.’#?° The report noted that there were some who wanted
the approaches to a more sustainable world to be concentrated in
environmental issues. Nevertheless, it was held that sustainability cannot
solely concern the preservation and protection of the environment but rather a

relationship exists ‘between the human world and the planet that sustains it.”4?!

419 The UN 2030 Agenda for Sustainable Development (n 9)
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It noted that issues such as poverty and the growing population hindered global
development and furthermore, such hindrances greatly affected the world’s
natural resources. Consequently, in 1992, the world’s first Earth Summit was
held in Rio de Janeiro, which brought together the international community to
strategize measures for a more sustainable world. The Rio Declaration on
Environment and Development outlined 27 guiding principles to achieve
sustainability, with principle one asserting that, ‘Human beings are at the
centre of concerns for sustainable development. They are entitled to a healthy
and productive life in harmony with nature.’#?? At present focus on achieving
sustainability extends to economic and social concerns that hinder global
development. The concept of sustainable development calls for actors in the
global community to protect and nurture not only the planet that we live in but

also the people who reside within in it.

The responsibility of ensuring a more sustainable developed world does not lie
with a single actor. More recently, firms have been facing pressure to operate
their business in a sustainable manner to contribute to the advancement of the
world we live in. Initially, businesses tended to believe that operating
sustainably meant solely caring for the environment and reducing unnecessary
costs.*?® Nonetheless, Elkington introduced a concept known as the ‘triple
bottom line’ (TBL) or the three pillars of sustainability, which defines an
organisation’s ability to exceed its goals of simply measuring and maximising
profit, and rather incorporate and manage their economic, environmental and
social capabilities.*?* The TBL, therefore, concerns ‘economic prosperity,

environmental quality, — and the element which business had preferred to
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A/CONF.151/26 (Vol. I)

423 John Elkington, Cannibals with Forks: The Triple Bottom Line of 21st Century Business (Capstone Publishing
1997) 72-73

424 Ibid, 70

133



overlook — social justice.”*?®> According to Elkington, solely concentrating on
economic or environmental factors such as pollution or global warming, will not
maintain our planet sustainably and consequently, we have to consider other
disastrous factors such as world poverty and mass migration. He notes,
‘Society depends on the economy - and the economy depends on the global

ecosystem, whose health represents the ultimate bottom line.’#26

In the UN’s recent agenda on sustainable development, it highlighted the
important role of corporate influence. Businesses, particularly multinational
corporations are said to play a fundamental role in contributing to the
achievement of sustainable goals, particularly those pertaining to the
eradication of global poverty in all forms and ensuring ethical treatment of

workers in the working environment. According to the UN’s agenda:

Private business activity, investment and innovation are major

drivers of productivity, inclusive economic growth and job

creation. We acknowledge the diversity of the private sector,

ranging from micro-enterprises to cooperatives to multinationals.

We call on all businesses to apply their creativity and innovation

to solving sustainable challenges.*?’
It also recognised international trade of goods and services as ‘an engine for
inclusive economic growth and poverty reduction, and contributes to the
promotion of sustainable development.’#?® Further, Goal 8 of the UN’s agenda
includes overseeing equally decent and productive work for all, the protection
of worker’s rights and ensuring safe working conditions. Its’ target 8.7 also
proposed to adopt measures to put an end to forced labour (including child

labour), the trafficking of human beings, and ultimately, modern forms of

slavery by 2030.
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The concept of business approach or involvement to sustainable development
is often defined as corporate social responsibility (CSR) to which there
currently exists no single accepted definition.4?° The concept of sustainable
development and CSR are often used interchangeably, or sustainable
development is used as an umbrella term implying CSR as one of the three
pillars of sustainable development. Often scholars may choose not to
distinguish between the two concepts to avoid confusion as they both involve
overlapping elements. Ebner and Baumgartner explored the different theories
of CSR that scholars used in academic literature.*3° From one point of view,
the term CSR is interpreted as a concept focusing on stakeholders, employees
or any individual or group, which exerts influence on the business and
therefore are affected by its operations.*3® CSR in this context focused
simultaneously on the ethical and social treatment of its stakeholders while
meeting profit margins to maintain the success of the company in the long
term. According to Ebner and Baumgartner, some academics believed that a
company could not be socially responsible unless it encompassed the needs
of its stakeholders.*®? Separately, others viewed CSR as the concept of
sustainable development tailored for the involvement of corporate entities, as
economic, environmental and social sustainability is often interpreted as a
concept for individuals and governments. 433 Harjoto and Jo, in attempting to

define CSR, interpret the concept as, ‘how firms manage the business process
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to produce an overall positive impact on society and refers to serving people,
communities, and the environment in ways that go above and beyond what is

legally and financially required of a firm.'43*

Carroll is notable for introducing a model or pyramid that distinguishes various
responsibilities incorporated in CSR.#3° The bottom of the pyramid involves the
standard responsibilities of businesses that is to produce quality products and
services, maintain profitability, competitiveness and efficiency to promote the
success of the company.“%¢ Above this, businesses also have a responsibility
to abide by the legal rules established by governments.*3” In carrying out their
various operations and managing performance, a firm should operate in a
manner that is within the law. Carroll also recognised the ethical
responsibilities of business, which concerns acknowledging, and acting on
what is just or fair according to societal norms.*3 Ethical responsibility involves
a company not only recognising the difference between right and wrong, but
also ensuring that the operations of their business do not go against societal
values. Carroll recognises that ethical and moral norms are embedded in and
influence regulations and will lead to the enactment of new laws in society and
therefore a company has a duty to respect and uphold any changes in ethical
standards made in society.**® Corporations also have voluntary philanthropic
responsibilities, which Carroll argues is to be good corporate citizens. Though
companies are not obliged to be philanthropic, that is to donate to or

collaborate with various charitable causes to aid in the advancement of human
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and societal development and growth, it is seen as ‘the icing on the cake’ as
companies use their resources for the betterment of society and not solely their

business.440

A cursory inspection on the policies of a range of multinationals reveals a
plethora of corporations pledging to carry out their operations in a sustainable
manner and outlining their commitment and steps they have taken to
contribute to a more sustainable world, as well as philanthropic causes they
are involved in. For instance, from car giants such as Ford**, Honda**?, and
Volkswagen*#? to coffee chains such as Starbucks*** and Costa Coffee,**
firms are highlighting the positive impact and influence of their business on the
communities they interact with as well as the planet in which we live in.
Companies are becoming more aware of the benefit of not only being socially
accountable to internal and external happenings around their firm but also the
importance of being transparent in its operations and performances to both
stakeholders, customers and society at large. Firms such as cosmetic brand
Lush Cosmetics**® and The Body Shop**’, have embedded social, and
sustainable consciousness within their brand image gaining the reputation for

not only the products and services they provide but for also the social, ethical
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and moral standards by which they operate. A company that is transparent,
socially responsible and considers its influence on sustainable development
can benefit greatly by making their brand or firm more reputable, more

competitive and thereby achieving profit margins.*48

As mentioned in Chapter Four, The UK’s Parliament’s Business, Innovation
and Skills Select Committee in criticising Sports Direct as a bad example of
business practice, stressed on the importance of corporate governance in
incorporating good business practice into a firm’s policies.***To ensure
effective CSR performance, corporate governance is vital in balancing the
interests of those within and outside the firm against widespread unethical
business practices. According to Mason and Simmons, ‘The focal point of
criticism on CSR is the board of directors, as this key group defines and
implements corporate strategy, and serves to safeguard the interests of key
beneficiaries.®® In order to remain accountable and transparent in the
balancing of interests of all those influencing the success of the organisation,
it is important to establish corporate governance, an operational practice by
which a firm is directed, monitored and controlled to secure its long-term
success, while operating in line with legal frameworks.4*! By establishing

processes to balance and resolve issues from parties involved, a firm is able
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to increase productivity and profitability through efficient decision making and

implementing effective strategies to achieve unified goals.

According to Rahim, 90% of corporate leaders are doing more to incorporate
CSR policies into their firm’s strategies.*>? Due to ‘sensitive consumerism and
competition’ corporate governance is used as the ‘vehicle’ to drive social
responsibility onto business agenda and into business policies.**3 Therefore,
companies embedding social accountability principles into their firm's
strategies have established corporate ethics, as well as relevant bodies to
develop, address and review such policies,** and ‘relies on the business
judgement of corporate governance to ensure this accountability.’4>> Rahim
notes that companies are now focusing on being affiliated with CSR

standardisations to endorse their practices:

Corporate self-regulation, nowadays, is less involved in the
process for communicating the CSR performance to the
business constituents. They depend upon the standardization
organizations for this communication; by acquiring appropriate
affiliations from the standardization organizations, business
enterprises demonstrate that they are able to implement CSR
related compliances. 4%

As will be discussed further in this Chapter, initiatives such as the UN Global
Compact on corporate sustainability*®” and the International Organization for

Standardization (ISO) 26000 guidance on social responsibility,**8 help guide
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businesses in the regulation of CSR principles, and can help businesses be
more trustworthy, accountable, and transparent. Good corporate governance
subsequently ensures that such guidelines are implemented and practised

effectively and efficiently throughout their firm’s operations.

Because of their dominant and powerful influence in the global community
corporate involvement in the sustainability agenda is vital, particularly in areas
that are adversely affected by the actions of corporate entities. As Elkington
suggests, ‘corporations are the only organizations with the resources, the
technology, the global reach, and, ultimately, the motivation to achieve
sustainability.’**°The concept of CSR is vital as it balances sustainable
interests of the global community against prevailing and unethical business
practices. Implementing the concept into the business model of a firm allows
companies to not only acknowledge their impact in society but also promotes
accountability and transparency. Simultaneously, implementing CSR policies
can produce positive outcomes for a firm. As CSR can be interpreted and
implemented differently, this Chapter focuses on the social strand in relation
to regulating modern slavery, particularly respecting individuals’ fundamental
human rights throughout their operations and networks, ensuring that they are
not tainted with exploitative labour and riddled with human rights abuses. As
aforementioned, implementing CSR policies requires proactive involvement in
the form of effective corporate governance. Nevertheless, as will be illustrated,
CSR is not solely a concern for corporate actors but simultaneously its
implementation relies on the involvement of State actors in the international
community as essentially they set the context in which businesses operate by
promoting and enforcing standards, and regulations that firms should adhere

to.
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5.2.2 Corporate Social Responsibility as a Tool to Combat Modern
Slavery

Undoubtedly, the concept of CSR is essential for the advancement of society.
It is vital as it also helps firms to monitor its relationships with people within
and outside the firm, and operate in a manner that adheres to societal
expectations. Concerning modern slavery, human trafficking, forced labour
and interrelated concerns such as social inequalities, fair rights and treatment
of individuals, equal access to opportunities, safe working conditions and
respect for human rights, firms are now being brought into the heart of the
agenda in the regulation of modern slavery. Similar to Elkington, Byerly
proposes that businesses, particularly multinational companies have the
power, resources and capabilities needed to address issues on the CSR
agenda, most specifically modern slavery.¢® The Special Rapporteur on the

trafficking in persons, especially women and children, also recognise that:

[B]usinesses are well positioned to contribute to efforts to combat
human trafficking because of the level of resources and influence
that they can leverage. Some major companies, in particular
multinational corporations, are often larger economies than
many developing States and can exert enourmous political,
economic and social influence over the States in which their
suppliers or subcontractors may be based.*6!

Byerly recognises that firms not only exercise power but also exert social
influence, which calls on them to practice good corporate citizenship requiring
them to ‘work with others to provide solutions to humanitarian crises and major
social problems facing the world.”*®?> Due to pressure from modern day

abolitionists, national and international bodies, and the potential risk of
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damage to a firm’s reputation, companies are faced with the pressure of being
transparent in their operations to ensure that their business operations and

supply chain networks are not tainted with slave labour.

As explored in Chapter Four, understandably, corporate actors should be
involved in such global affairs due to the negative impact their operations can
have on vulnerable individuals and communities. As aforementioned, one of
the effects of globalisation was the merging and expansion of markets that
allowed the growth of companies and granted firms access to foreign
consumers and vice versa. A concern with the ever-integrating world economy
is the challenge it poses to companies aiming to adhere to societal codes of
conduct. The unprecedented upsurge in the demand for goods and services
can place added pressures on supply chain networks, which can lead to
difficult or unsafe working conditions, the exploitation of workers, and human
rights abuses throughout the chain. Implementing CSR within a firm’s business
model to regulate modern forms of slavery allows their operations to be
transparent, giving prominence to the impact of its operations on related
human rights issues. Transparency also draws attention to areas of operations
where exploitation and abuses are likely to occur and allows such
environments to be subject to closer scrutiny. Transparency can foster a more
effective CSR approach to regulating modern slavery, by placing pressure on
businesses to be more accountable for abuses occurring throughout their
activities, forcing them to establish due diligence processes and remedial
actions for abuses and violations detected. Ultimately, establishing and
embedding CSR policies into the ethics of a business promotes best practice
and can overtime feed into a more efficient and rigorous framework in the
regulation of modern slavery and the protection of human rights. On the other

hand, taking proactive steps to combat the trafficking and exploitation of
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human beings can create advantages for firms. The Special Rapporteur on the

trafficking in persons, especially women and children notes:
[T]here are positive incentives for businesses to contribute to
efforts to combat human trafficking. By taking an active role in
preventing and combating trafficking, companies can enhance
their brand image and reputation among consumers, investors
and other influential stakeholders. Their investment of resources
in local communities to mitigate factors that place them at risk of
trafficking such as lack of access to education and employment
opportunities, may also strengthen the relationship with local
stakeholders and generate positive effects in the long term by

producing a better-skilled and better-educated local
workforce.*63

Further, with the increase in both national, regional and international
regulations governing human trafficking, modern slavery, forced labour, and
human rights, firms now have to choose between facing corporate liability
issues or establishing corporate responsibility.#64 Companies that fail to
establish measures within their firms to detect such abuses can risk infringing
anti-trafficking legislation and face criminal prosecution or civil actions.*¢> A
key issue in utilising CSR as a tool to combat modern slavery, is how it should
actually be implemented, i.e. what actions should a firm be taking to ensure
transparency and accountability. In addressing international instruments,
particularly soft law human rights initiatives, section 5.4 will explore how such
principles guide firms on the steps to take to respect and protect human rights,
and further expand how such actions could extend to apply to issues related

specifically to CSR and modern slavery.

463 UNCHR Report of the Special Rapporteur on Trafficking in Persons, especially women and children (2012) UN
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5.3 Obligations of Corporate Entities under International Law

5.3.1 Corporate Responsibility under International Human Rights
Law

The Universal Declaration of Human Rights holds that, ‘all peoples,” ‘all
nations’ and ‘every organ of society’ must promote and respect fundamental
human rights.*®¢QOrdinarily it is understood that States are the prime guarantors
and protectors of such rights. This duty, as will be further explored in Chapter
Six, confers on States positive obligations to ensure that State actors and non-
state actors respect human rights and are not complicit in crimes such as
modern slavery and forced labour. The Charter of Economic Rights and Duties
of States recognises that States have a duty to then ‘regulate and supervise
the activities of transnational corporations within its national jurisdiction and
take measures to ensure that such activities comply with its laws, rules and
regulations and conform with its economic and social policies.#’
Nevertheless, though States are the prime guarantors of human rights, this
obligation to respect human rights also extends to non-state actors.*%8The
Special Rapporteur on the trafficking in persons, especially women and
children notes, ‘while international law is primarily addressed to States, it is
clearly recognized that powerful non-State actors such as corporations have
responsibilities to respect human rights.”#® Corporate liability to criminal
activities and violations has been echoed in a number of international and
regional instruments. For instance, article 10 of the UN Convention on

Transnational Organized Crime acknowledges the liability of legal persons for

466 UDHR, preamble

467 Charter of Economic Rights and Duties of States (adopted 12 December 1974 ) UNGA Res 3281 (XXIX) art
2(b)

468 Carlos M. Vazquez, ‘Direct vs. Indirect Obligations of Corporations Under International Law’ (2005) 43
Columbia Journal of Transnational Law 927, 933

469 UNCHR Report of the Special Rapporteur on Trafficking in Persons, especially women and children (2012) UN
Doc A/67/261, para 24
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their involvement in organised criminal activities, proposing that such liability
be criminal, civil or administrative.*’® Further, it stipulates that, ‘Each State
Party shall, in particular, ensure that legal persons held liable in accordance
with this article are subject to effective, proportionate and dissuasive criminal
and non-criminal sanctions, including monetary sanctions.”#’* The recognition
of holding corporate actors liable for the exploitation of human beings has been
echoed in the EU Trafficking Directive,*’? the Council of Europe Trafficking
Convention*”3, and ILO’s Forced Labour Recommendation N0.203.4’4 The
duty of corporations to respect human rights often calls on them to respect all
human rights of individuals, abstain from activities that threaten such rights,
use their power, influence and resources in the global community to protect
individuals from human rights violations throughout their operations and

networks, and to abide by relevant regulations.*’

Though various instruments acknowledge corporate liability, the responsibility
of holding corporate entities directly liable continue to lie with State capabilities,
leaving the State to determine how best to criminalise corporate conduct in line
with international standards.*’® Nevertheless, as corporations in their entity
can only be regulated and subjected to national legal systems, this does not
imply that such actors do not have international legal obligations. As Clapham
notes:
[A] non-state actor such as a corporation can still be the bearer

of international duties outside the context of international courts
and tribunals. Lack of international jurisdiction to try a corporation

470 Transnational Organized Crime Convention, art 10 (1), (2)

471 Ibid, art 10(4)

472 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims, and
replacing Council Framework Decision 2002/629/JHA [2011] (EU Trafficking Directive) OJ L101/1, art 5, 6

473 Council of Europe Convention on Action against Trafficking in Human Beings (adopted 16 May 2005, entered
into force 1 February 2008) No. 197, (Council of Europe Trafficking Convention) art 22

474 ILO Recommendation No. 203, art 13(c)

475 Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford University Press, 2006) 230-231
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does not mean that the corporation is under no international legal
obligations. Nor does it mean that we are somehow precluded
from speaking about corporations breaking international law. In
fact, states can be bound in international law to ensure that the
corporations respect duties defined in international treaties.*’’

Evidently, there are a number of ways in which corporations can be held
accountable for breaches of international law. For instance, both corporate
entities and individuals could be held accountable in national courts through
criminal and civil sanctions, corporate individuals could be brought against an
international criminal court, and States could be held accountable by human
rights treaty bodies for failing to carry out its international obligations.4”®
Concerning breaches in international law committed by individual actors,
international law has criminalised certain acts that can hold such individuals
criminally liable. With the establishment of the Rome Statute of the
International Criminal Court (ICC) individuals can be directly held responsible
for offences such as genocide, and crimes against humanity (including torture,
and enslavement), where such offences were committed as part of a
widespread or systematic attack against any civilian population with
knowledge of the attack, and war crimes.*’® So for instance, an individual
acting on behalf of a corporation, who knowingly discriminated against
vulnerable groups, facilitating and subjecting them to acts criminalised by the
statue in order to exploit and enslave them, can be held liable within the
jurisdiction of the court. As ICC only has jurisdiction over natural persons, as
opposed to legal, liability can only be placed on individuals within a

company.®® Thus, the implementation of international regulations into

477 Ibid, 31
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479 Rome Statute, art 5, 6, 7 and 8

480 Ibid, art 25 ; Also see: Wolfgang Kaleck and Miriam Saage-Maal3, ‘Corporate Accountability for Human Rights
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domestic laws is vital in conferring liability on corporate entities as a whole.
Nevertheless, recent developments have emerged in an attempt to pierce the
corporate veil to international criminal liability, challenging the perception that
only individual corporate actors can be accountable for international crimes.*8!
For instance, the Protocol on Amendments to the Protocol on the Statute of
the African Court of Justice and Human Rights proposes to establish an
international criminal law chamber of the African Court to extend its
international criminal jurisdiction to corporate entities. While article 46(b)
concerns international crimes committed by individuals,*8? article 46(c) applies
specifically to corporate criminal liability, holding them liable for international

crimes committed in African States. The article provides:*83

1. For the purpose of this Statute, the Court shall have
jurisdiction over legal persons, with the exception of States.

2. Corporate intention to commit an offence may be established
by proof that it was the policy of the corporation to do the act
which constituted the offence.

3. A policy may be attributed to a corporation where it provides
the most reasonable explanation of the conduct of that
corporation.

4. Corporate knowledge of the commission of an offence may be
established by proof that the actual or constructive knowledge of
the relevant information was possessed within the corporation.

5. Knowledge may be possessed within a corporation even
though the relevant information is divided between corporate
personnel.

6. The criminal responsibility of legal persons shall not exclude
the criminal responsibility of natural persons who are
perpetrators or accomplices in the same crimes.

Crime Justice 699,710 ; John G. Ruggie, ‘Business and Human Rights: The Evolving International Agenda’ (2007)
101 The American Journal of International Law 819, 832

481 Andrew Clapham, ‘Non-State Actors’ (December 2016) in Daniel Moeckli, Sangeeta Shah, Sandesh
Sivakumaran and David Harris (eds.), International Human Rights Law (Oxford University Press 3rd edn),
Forthcoming 2017, 17

482 Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights
(2014) Art 46(b)

483 Ibid, art 46(c)
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Article 46(c) covers a number of defences that corporate entities may put
forward to protect themselves from liability for international crimes. For
instance, where difficulty may arise in identifying a specific actor that is
responsible for the exploitation of vulnerable workers, liability on the
corporation as a whole may be inferred from actions included in policies
attributed to the firm. Moreover, as corporations can be composed of complex
hierarchal structures involving the delegation of tasks to different actors, the
corporation in its entity may not use the division of knowledge or involvement
in exploitative conduct to evade liability. Additionally, in holding corporations
criminally liable under the Statute, criminal responsibility can also be
applicable to individual actors who were involved in the offence. Perhaps a key
advantage of holding corporate entities and individuals liable for international
crimes committed in African States is that it allows for multinational actors to
be prosecuted in the African Court, and not in their country of origin which may
have inadequate regulations to deal with corporate extraterritorial conduct,
thus protecting firms from liability. This could prove advantageous where
corporate operations are complicit in the marginalisation and exploitation of
individuals and communities in vulnerable States. Further, in addition to
recognising international crimes by the Rome Statute, the African Statute
extends criminal acts to include offences such as piracy, corruption, money

laundering, and illicit exploitation of natural resources.*84

Evidently, though corporate entities may not be held directly accountable
under the international legal system, there are other legal systems and
mechanisms put in place to hold corporations liable for complicity in modern
slavery and more so violations of human rights. Nevertheless, in the absence

of direct international accountability against businesses for breaches in

484 Ibid, art 28(a)
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international human rights law, actors in the international community continue
to advocate for an international instrument that legally binds corporate conduct
to respect human rights. Due to their economic influence and power in the
globalised world, corporations are thought to, in some cases, exert more power
than States,*®> and advocates generally argue that ‘with power should come
responsibility.’#%¢ In addition to their powerful presence in the global
community, those in favour of such an international instrument governing
business activities, also argue that though recognised as legal persons, they
comprise of individuals entitled to rights and obligations, making decisions and
acting on behalf of the corporation, including, violating human rights.*¢’
Moreover, as will be discussed in the following section, voluntary initiatives
established to assist corporations to regulate their actions, have been criticised
for lacking effective monitoring and enforcement capabilities, as corporate
entities are not obliged to adhere to such guidelines and thus suffer no legal
consequences.*®® Further criticism stems from the fact that as businesses
favour environments where they can flourish, to compete for foreign
investments governments may be less likely to establish effective measures to

regulate corporate conduct.*®® Carrillo-Santarelli proposes:

If neither voluntary standards nor State obligations ensure the
protection of victims, something is missing. That void can be
filled by regulating international corporate obligations, preventing
gaps in domestic legal systems that can be taken advantage of

485 Nicolas Carrillo-Santarelli, ‘Corporate Human Rights Obligations: Controversial but necessary’ (Business &
Human Rights Resource Centre, 25 August 2015) < https://business-humanrights.org/en/corporate-human-rights-
obligations-controversial-but-necessary> accessed 1 May 2017 ; Mordechai Kremnitzer, ‘A Possible Case for
Imposing Criminal Liability on Corporations in International Criminal Law’ (2010) 8 Journal of International Criminal
Justice 909

486 David Weissbrodt and Muria Kruger, ‘Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights’ (2003) 97 The American Journal of International Law 901
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by actors that, because of their nature and operations, can move
across borders.4%

Advocates in favour of a legally binding international instrument also argue that
it will provide remedies and reparation for victims, step in when individual
States cannot regulate corporate conduct effectively, legally limit the exercise
of corporate power, and ultimately fill legislative gaps as other laws related to
regulating corporate conduct such as consumer, environment, criminal and
corporate law though covering parameters of corporate conduct, do not
provide guidance on the treatment of human beings.*®® As Redmond
comments on corporate law, ‘Corporate law...concerns are with financial
accountability to investors, not accountability for human rights standards.
Human rights concerns are for the most part extraneous to corporate

regulation, culture and remedies.%?

One such attempt to create a legally binding international instrument transpired
in 2003 where the Working Group on the Working Methods and Activities of
Transnational Corporations, on commission by the UN Sub-Commission on
the Promotion and Protection of Human Rights, established the ‘Norms on the
Responsibilities of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights’#®® - the first initiative that called for
legal intervention of corporate conduct in relation to human rights at an
international level.#**  Drawing on existing international human rights
instruments and related business and human rights standards, the norms

directly applied and extended the scope of human rights obligations to
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491 Philip Alston and Ryan Goodman, International Human Rights (Oxford University Press, 2013) 1476-1477

492 Paul Redmond, ‘Sanctioning Corporate Responsibility for Human Rights’ (2002) 27 Alternative Law Journal 23
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businesses.*%® The norms acknowledged the positive influence of firms, which
is, having, ‘the capacity to foster economic well-being, development,
technological improvement and wealth’ but also ‘the capacity to cause harmful
impacts on the human rights and lives of individuals through their core
business practices and operations.”*% Though international instruments
acknowledge that corporate entities have obligations to respect human rights,
and should be held liable for engaging in conduct or criminal offences
detrimental to human beings, the norms aimed to take this obligation a step
further by developing international law to acknowledge such responsibilities as
legal obligations, thus directly holding corporate entities liable. Further, though
they reaffirmed that the prime responsibility to promote and protect human
rights remain with States, the norms proposed legal obligations of businesses
to also include the duty to promote, fulfil, respect and protect human rights
recognised by national and international regulations.*®” Thus legal obligations
to fulfil the realisation of human rights that are ordinarily considered State
duties, were to be applied to corporate entities such as respecting the right to
equal opportunities, ensuring non-discriminatory treatment, upholding the

rights of workers and protection from economic exploitation.*%

In an attempt to hold businesses accountable, and to establish legal

enforcement mechanisms, the norms required businesses to ensure that they

495 Such as: ‘Convention on the Prevention and Punishment of the Crime of Genocide; the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Slavery Convention, the Slave Trade,
and Institutions and Practices Similar to Slavery; the International Convention on the Elimination of All Forms of
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International Covenant on Economic, Social and Cultural Rights; ICCPR; the Convention on the Rights of the Child;
ICMW..." See for more: United Nations Economic and Social Council ‘Norms on the responsibilities of transnational
corporations and other business enterprises with regard to human rights’ (26 August 2003) UN Doc.
E/CN.4/Sub.2/2003/12/Rev.2
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incorporate social responsibility and sustainability principles in all aspects of
their operations including subcontractors, suppliers, or other legal persons
involved throughout their different operations®® and proposed the
establishment of monitoring mechanisms by subjecting businesses to
monitoring and verification by national and international bodies, including the
United Nations.®® Where corporations are found to be in breach of
international human rights obligations, the norms required them to provide
compensation to individuals, bodies or communities who were affected by
such violations.®® The norms intended for cases involving corporate
misconduct resulting in human rights abuses to be applied in national courts

and international tribunals in line with relevant regulations.5%?

The norms had a clear intention to become a legally binding international
instrument that would impose obligations on corporate entities. According to

Weissbrodt and Kruger:

[T]he legal authority of the Norms now derives principally from
their sources in international law as a restatement of legal
principles applicable to companies, but they have room to
become more binding in the future. The level of adoption within
the United Nations, further refinement of implementation
methods by the working group, and increasingly broad
acceptance of the Norms will continue to play an important role
in the development of their binding nature.503

Though there was support for international legally binding obligations to hold
businesses directly responsible for breaches of international human rights
law,%%4 the norms were not enforced. Criticism of the norms included the view

that such an instrument would essentially transfer human rights obligations
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from States to businesses — resulting in the privatisation of human rights,
threaten business activity and development, ignore the fact that the
application of human rights obligations may vary in different States, and that
voluntary non-binding initiatives were more significant.>®> Nevertheless, in
2014 an open-ended intergovernmental Working Group on Transnational
Corporations and other Business Enterprises with respect to human rights was
endorsed by the Human Rights Council to further elaborate a legally binding
instrument to regulate the conduct of businesses in international human rights
law.5%¢ The Working Group sat its third session in October 2017 as it

deliberates elements to be included in the draft legally binding instrument.507

5.3.2 Challenges in Regulating Corporate Conduct through
International Human Rights Hard Law

Given that international instruments recognise the liability of firms in
committing human rights abuses, as well as individual actors’ liability for
international crimes, and essentially holding States responsible for setting the
context in which businesses operate to respect human rights, it is questionable
whether it is necessary to establish direct corporate international
accountability. In arguing that there is ‘room today to reverse the assumption
that corporations have aboslutely no liability under international law’ Clapham

holds:

Although the jurisdictional possibilities are limited under existing
international tribunals, where national law allows for claims
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based on violations of international law, it is becoming clear that
international law obligates non-state actors.>%®

There can be several challenges against allowing international human rights
law to directly regulate firms and their operations. For example, taking into
account the complexity of a company’s supply chain and the challenges of
coordinating all actors involved in various operations, though such activities
must operate uniformly to ensure a domino effect of all processes throughout
the rest of the chain, the actions involved in such business operations
nevertheless often exist independently from each other. Thus, it has been
argued that holding businesses responsible for human rights violations,
ignores the nature and complexity of business operations, particularly
multinationals, and holds them accountable for human rights abuses that may
not be directly inflicted by their firm. Former UN Secretary-General’s Special

Representative on Business and Human Rights, Ruggie noted:

Transnational corporate networks pose a regulatory challenge to
the international legal system. To begin with, in legal terms
purchasing goods and services from unrelated suppliers
generally is considered an arm’s-length market exchange, not an
intra-firm transaction. Among related parties, a parent company
and its subsidiaries are distinct legal entities, and even large
scale projects may be incorporated separately. Any one of them
may be engaged in joint ventures with other firms or
governments. Owing to the doctrine of limited liability, a parent
company generally is not legally liable for wrongs committed by
a subsidiary even where it is the sole shareholder, unless the
subsidiary is under such close operational control by the parent
that it can be seen as the parent’'s mere agent. Each legally
distinct entity is subject to the laws of the countries in which it
operates, but the transnational corporate group or network as a
whole is not governed directly by international law.5%°

Though it may be less challenging to hold businesses accountable for

international human rights abuses resulting as a direct consequence of a firm’s
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operations, such a regulation becomes more complex when the abuse inflicted
occurred in activities operating further down in an extended supply chain and
thus not directly inflicted by the firm. This issue was highlighted by the Special
Rapporteur on contemporary forms of slavery, including its causes and
consequences who recognised the challenge for businesses to exercise
human rights due diligence throughout their supply chain networks, particularly
when firms that have no direct relationship with the company inflicting

abuse.>10

If international law is to hold businesses directly accountable for human rights
abuses, it has to take into consideration the complexity of supply chain
networks, and consider whether firms are liable for all operations existing in
the entire chain or limited to certain tiers. Furthermore, if human rights abuses
occur during an activity involved in the supply chain, it questions what specific
firm that responsibility falls on. As chains can operate in a similar fashion to a
domino effect, will all businesses in the chain be liable for human rights
violations inflicted by a specific actor? Subsequently, will all firms be subjected
to equal liability for human rights abuses or if not, how will the ratio of
responsibility be decided? Moreover, as Ruggie notes, firms in a chain are
subject to the regulations of the countries where they operate. As a result, an
internationally binding instrument will have to take into account the differences
between national laws particularly in relevant areas regulating immigration and
labour issues, that may conflict.>* Further, as it is the State’s prime role in
setting the context in which businesses operate for example through labour
standards and national minimum wages, should a company be held liable if a

State fails to provide effective legal and regulatory measures to protect

510 UNCHR Report of the Special Rapporteur on Contemporary forms of Slavery, including its causes and
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individuals from exploitation? Chapter Four acknowledged that firms may not
necessarily create an individual’s vulnerable situation, but nevertheless act as
opportunists taking advantage of it. Likewise, firms could also take advantage
of a State’s weak stance against upholding human rights, and enforcing decent
working conditions. The Special Rapporteur on contemporary forms of slavery,
provides that regardless of such gaps in national systems, businesses should
partner with other firms, stakeholders and labour organisations and liaise with
public policy actors to encourage the establishment of effective regulatory
measures.>? Separately, the Special Rapporteur notes that addressing the
root causes of slavery is not the sole responsibility of governments and that
firms also play an important role in addressing the factors that influence the

abuse of vulnerable groups.>?

This leads to a common criticism of international law regulating the conduct of
businesses with regards to human rights. It has been argued that conferring
international human rights obligations directly on businesses, specifically
through human rights regulations, passes State responsibilities to non-
democratic institutions, therefore potentially undermining the role of the
State.5!* As international law has made States the prime guarantors of human
rights, by fulfilling its obligations through its domestic legal system and
establishing effective regulations to address human rights violations by non-
state actors, it has been argued that imposing such obligations on corporate
entities may weaken government capabilities in fulfilling its responsibilities, and
moreover, where State enforcement of its obligations are weakened or

ineffective, governments may be less inclined to be more proactive.>®

512 UNCHR Report of the Special Rapporteur on Contemporary forms of Slavery, including its causes and
consequences (2015) UN Doc A/HRC/30/35, para 69 (f)

513 Ibid

514 Ruggie (n 480) 825

515 Ibid, 826

156



Contrarily, Carrillo-Santarelli suggests that imposing direct international
human rights obligations on corporations would not give firms more power.
Rather, he notes, it would make relevant authoritative bodies responsible for
implementing international law more observant towards corporate conduct and
also ‘make criticism of corporate abuses stronger, given the expressive effects
of law and stigma attached to conduct contrary to human rights.’>*¢ Clapham
holds that there is a need to address the notion that human rights concerns a
relationship between States and citizens and rather view human rights not as
rights recognised by States, but rather rights inherent to the protection and

respect of human beings:

When we see human rights as rights rather than self-imposed
governmental duties, and when we envisage the rights project
as founded on better protection for human dignity rather than
privileges granted by states, we can start to see how we might
imagine human rights obligations for non-state actors. Rather
than concentrating on abstract questions of legitimacy we can
take a more sentimental approach and imagine ourselves in the
shoes of a victim. From the victim’s perspective, the inhuman
and degrading treatment is an assault on dignity whether it is
suffered at the hands of a policeman, a rebel commander, or a
private security company.5’

Undoubtedly, in addition to State efforts and other actors in the international
community such as NGOs, the role of corporate entities should not be
diminished as they play a complimentary role in the regulation of modern
slavery and related issues. Nevertheless, if international law is to directly
regulate and bind the conduct of corporations with regards to human rights, it
is evident that there will need to be a clear differentiation between the role of
the State and corporate obligations, so as to not undermine and blur the role

of such actors.
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5.4 Regulating Corporate Social Responsibility and
Accountability to Human Rights through International Soft
Law

In the absence of international human rights obligations holding businesses
directly liable for human rights violations, and in an attempt to make corporate
entities more accountable and transparent for business-related human rights
concerns, a number of international bodies have established CSR related
principles and guidelines to assist firms in incorporating human rights due
diligence. For example, the Organisation for Economic Co-operation and
Development Guidelines for Multinational Enterprises,®'® the ILO Tripartite
Declaration of Principles Concerning Multinational Enterprises and Social
Policy,5!° and the UN Global Compact, which urge businesses to carry out their
operations with respect to internationally recognised human rights and
sustainable development.®?® Such soft law instruments, though having no
legal basis, are instrumental in enabling businesses to understand and
participate in the wider global case for sustainability issues, and conduct their
activities in line with societal and legal expectations of businesses. The aim of
this section is to summarise key principles of some soft law instruments
pertaining to business and human rights, particularly, the United Nations
Guiding Principles on Business and Human Rights (UNGPs), the United
Nations Global Compact, and the International Organization for
Standardization (ISO) 26000 guidelines on social responsibility. Subsequently,
sections 5.4.4 and 5.4.5 will analyse the relevance and implication of soft law

instruments in regulating corporate conduct to combat modern slavery.
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5.4.1 The United Nations Guiding Principles on Business and
Human Rights

Implementing the UN’s ‘Protect, Respect and Remedy Framework’ the United
Nations Guiding Principles on Business and Human Rights aim to provide
international guidance on the responsibility of both governments and corporate
actors in relation to human rights and business operations. The UNGPs are
universal as they apply to all States and businesses and they are founded on
three pillars ; the State duty to protect human rights, the corporate

responsibility to respect human rights and access to remedy for victims.52!

The first pillar outlines the responsibility of States to ensure that all businesses
do not violate human rights. States are thus responsible for ensuring the
protection of human rights abuses from non-state actors committed within their
jurisdiction. According to the guiding principles, States have a duty to adopt
appropriate measures to investigate and monitor business activities and
develop legal rules and regulations governing the operations of the business,
and establish clear guidance in respecting human rights for businesses

wherever they operate.>??

The second pillar concerns the responsibility of all corporate entities to respect
human rights throughout their operations and networks.>?3 The guidelines
provide that it is the corporations’ responsibility to engage in activities,
establish initiatives or strategies in identifying, addressing and remedying
situations where the human rights of a person is violated, particularly with
vulnerable groups. The UNGPs also hold that firms should concern

themselves with human rights violations which may not be directly inflicted by

521 OHCHR, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
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the parent company.>?* Additionally, to be transparent, the guidelines
recommend that firms produce statements outlining the steps taken and
progress made to demonstrate their commitment to respecting human

rights.>2>

The third pillar concerns the steps that should be taken to effectively remedy
human rights violations. The States duty is to take reasonable steps to ensure
that their legal system is adequate in providing access to remedy to those
whose human rights were violated by business activities within their territory,
and to proactively investigate, punish and rectify human rights abuses caused
by firms.526 Further, the UNGPs suggest that firms establish operational-level
grievance procedures for those affected by their activities which can create a
channel to monitor and report human rights concerns, but also allow firms to
participate in the rectification of abuses directly inflicted and in a timely

manner.5?’
5.4.2 The United Nations Global Compact

In 2000, the UN launched the Global Compact, an initiative to encourage
businesses worldwide to operate in a socially responsible and sustainable
manner.5?® Its principles are derived from UDHR, ILO’s Declaration on
Fundamental Principles and Rights at Work, the Rio Declaration on
Environment and Development and the United Nations Convention against

Corruption.®?® The Global Compact is the largest international initiative on
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May 2017

529 Ibid

160



sustainability in the world, encouraging businesses to use their influence and
resources to adopt proactive measures in integrating the initiatives’ principles

into the firms operations.

The Compact is founded on 10 principles categorised within the core values
of human rights, labour, environment and anti-corruption.>* The core value
concerning human rights contains two principles which stipulate that
businesses should support and respect the protection of internationally
recognised human rights, and that they are not complicit in human rights
violations.>3! The second core value concerning issues related to labour,
contains four principles, recognising that businesses should uphold the rights
of freedom of association and collective bargaining, the elimination of all forms
of forced and compulsory labour, the abolition of child labour and the

elimination of occupational discrimination.>3?

The Compact is very broad as though it highlights what businesses should and
should not do, it does not explicitly outline the steps companies should take
to incorporate such principles. Nevertheless, regarding human rights, drawing
on other initiatives and frameworks such as the UN sustainable development
goals and the UNGPs, it has produced various guidelines to assist companies
in understanding, respecting and supporting human rights in their business

operations, particularly through due diligence processes.533
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533 Global Compact Network Netherlands and OXFAM, Shift, ‘Doing Business with Respect for Human Rights’
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The initiative is not an accredited framework but rather acts as a facilitator to
companies in implementing its principles in line with the UN’s sustainable
development goals. Moreover it encourages dialogue, partnership and sharing
of progress and best practice among participants.>3* According to its progress

report on business solutions to sustainable development:

The Ten Principles function as a lighthouse guiding businesses’
actions and ensuring that financial profit is not generated at the
expense of people, society and the environment. The 17
Sustainable Development Goals are time-bound quantitative
targets to work towards. The UN Global Compact provides a
platform for sharing ideas on how to contribute to them, and a
basis for measuring progress towards each goal.>3®

5.4.3 International Organization for Standardization Guidance on
Social Responsibility

The International Organization for Standardization (ISO), a non-governmental
international organization, established a team of multi-stakeholders and
experts to produce a set of guidelines on incorporating social responsibility for
different types and structures of firms. The result, ISO 26000, defines and
highlights the importance of CSR, its relationship with sustainable
development, and the benefits on the performance of a firm.5%¢ Its guidance
encompasses a number of clauses which aim to assist firms in understanding,
recognising and implementing the concept and principles of social
responsibility into organisational practices. Moreover, it identifies and explores

core issues and considerations related to social responsibility, particularly

Compact Network Germany and TwentyFifty Ltd, ‘5 Steps Towards Managing the Human Rights Impacts of your
Business’ (2015) <https://www.unglobalcompact.org/library/4921> 13 October 2017 ;

534 UN Global Compact, ‘United Nations Global Compact Progress Report : Business Solutions to Sustainable
Development’ (2017) 14 <
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organisational governance, human rights, labour practices, the environment,
fair operating practices, consumer issues and community involvement and

development.

ISO 26000 guidelines are extensive, with its text covering a number of issues
pertaining to corporate responsibility. Like other instruments, it emphasises
the importance of respecting human rights through the adoption of effective
due diligence processes to identify, prevent and redress any abuses resulting
from business operations, particularly in high risk circumstances such as
conflict, and poverty. Like the UN Global Compact,>3’ the guidelines recognise
three key ways in which businesses could be complicit in human rights
abuses.>8 Firstly, and more apparent, concerns organisations direct and
deliberate involvement in violating human rights. Secondly, an organisation
could be indirectly complicit to human rights abuses by benefiting from abuses
committed throughout their networks. Thirdly, complicity could exist where a
company fails to take appropriate actions to raise concerns and speak out
against widespread human rights abuses and unethical business practices. In
addition to outlining the actions and expectations of businesses, the guidelines
note conduct firms should avoid such as providing goods and services, or
partnering with other bodies that violate human rights.>3° Concerning access
to remedies for individuals affected by its activities, like the UNGPs, it also
recognises the need for effective grievance procedures that compliment State

efforts.540

537 UN Global Compact, ‘The Ten Principles of the UN Global Compact : Principle Two: Human Rights’
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Further, a key supplement to its guidelines is the inclusion of model
approaches to implementing the guidelines in different sectors.>*! Such
models can help organisations improve on their CSR policies and also give
firms a foundation to establishing and incorporating CSR initiatives to respect

human rights.

5.4.4 Relevance of International Soft Law Instruments to CSR and
Modern Slavery

Evidently, business accountability to human rights is high on global
sustainability agendas. In addition to State efforts, corporate actors play a vital
and supplementary role in respecting, and protecting humans rights by
monitoring their activities in relation to international human rights standards.
Soft law human rights initiatives, such as those outlined above, highlight the
importance of businesses in understanding human rights, their relevance to
businesses and their activities, and also approaches that firms should adopt to
promote respect for such rights. There are a number of overlapping principles
between different frameworks, particularly in relation to the accountability and
transparency of firms, and the emphasis on the establishment of due diligence
processes through the development of human rights policies and operational-
level grievance mechanisms to remedy human rights violations. Moreover,
they also stress on partnership between business and governments,
governmental agencies, civil society bodies, and individuals and communities
affected by the operations of firms. In the absence of direct accountability for
international human rights abuses, the instruments recognise that businesses
cannot be neglected in global discussions in respecting human rights as their

operations can produce adverse effects.

541 Ibid, 87-97
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Regarding their relevance to CSR, as Harjoto and Jo note, CSR concerns
businesses that operate in a manner that goes ‘above and beyond what is
legally and financially required’ of them.>*? Though the guidelines all
acknowledge that firms have to ensure they act in compliance with relevant
regulations in respecting human rights, they also recognise the importance of
firms acting beyond legal requirements irrespective of a State’s stance in
fulfilling its own international human rights obligations.>*® Thus, soft law
instruments, rather than enforcing legal obligations on corporate actors, act as
a guide, steering firms in the right direction towards good practice in
incorporating sustainability issues while emphasising the need to adhere to
relevant regulations. Perhaps the most significant contributions of soft law
instruments are that they can educate firms on the concept of CSR, laying out
the foundation for companies to establish or improve policies, promote
accountability and transparency and encourage a forum of discussion among

relevant multi-stakeholders.

Concerning the regulation of modern slavery resulting from unethical business
practices, soft law initiatives can also prove instrumental. Primarily, as modern
slavery is a grave human rights issue, encompassing a number of violations
against individuals’ rights, principles relating to human rights outlined in soft
law instruments can thus be applicable. Moreover, the instruments
acknowledge additional concerns related to slavery such as forced labour,
employment practices, and complicity issues. For instance as mentioned,
principles 4, 5 and 6, of the UN Global Combat concern unethical labour
practices encouraging businesses to be aware of and understand forced

labour practices, including the use of child labour, and discriminatory labour

542 Harjoto and Jo (n 434) 45
543 Guiding Principles on Business and Human Rights (n 521) 13 ; ISO 26000 — Guidance on social responsibility
(n 458) 24 ; UN Global Compact, ‘The Ten Principles of the UN Global Compact — Principle One : Human Rights’ <
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practices. Principle 4 recognises that employers should be mindful of different
forms of forced labour, such as those outlined in previous chapters,
particularly, slavery, debt bondage, physical and psychological violence,
abusive working conditions, and withholding or non-payment of wages.>**
Moreover it urges businesses that in regulating its conduct to combat forced
labour, it is vital to acknowledge that forced labour is a global issue and is not
confined solely to developing countries and thus their policies should address
issues pertaining to forced labour throughout the entire business network.>*
Principle 4 asserts that business-related actions to combat forced labour,
should include measures such as policy commitments to not engage or benefit
from forced labour, respect for international standards, prohibition of
recruitment fees imposed on subcontracted workers, monitoring of supply
chains, prohibition of the confiscation of workers’ identity documents, and
awareness of countries, regions, industries and sectors where the practice of
forced labour is prevalent.>*¢ Similarly, ISO 26000 guidance on social
responsibility also take into account the fundamental principles and rights in
the working environment and related labour and human rights issues.>*’ Its
guidelines acknowledge that labour practices do not solely concern direct
relationships between firms and employees, and workplaces it directly
manages, but rather it also pertains to relationships and operations, not directly
controlled or managed by the firm, such as subcontracted employment.5*® As
modern forms of slavery, particularly labour exploitation encompasses a
number of issues and concerns related to employment practices, 1SO

guidelines can prove beneficial for companies in regulating modern slavery in

544 UN Global Compact, ‘The Ten Principles of the UN Global Compact — Principle Four : Labour’ <
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-4> 14 October 2017

545 |bid

546 Ibid

547 1SO 26000 — Guidance on social responsibility (n 458) 33-40

548 Ibid, 33

166



their networks and supply chains, as it offers a comprehensive understanding
of various labour practice issues such as employment, health and safety

concerns and appropriate actions and expectations of businesses.

Soft law instruments can also prove beneficial in the CSR agenda against
modern slavery as they help to identify a number of key measures companies
should integrate into their codes of conduct. For instance, like other business-
related sustainability issues , regulating modern slavery and related issues
requires the establishment of effective due diligence procedures. Evidently, a
key commonality between the soft law instruments’ suggestions on due
diligence procedures is their emphasis on understanding and awareness,
policy enactment and evaluation, collaboration, reporting and transparency,

and philanthropy.

To incorporate CSR principles into business practices to combat modern
slavery, firms should first develop a comprehensive understanding of modern
slavery, related issues, and the potential adverse impact of its operations on
vulnerable individuals, communities, industries and sectors wherever they
operate. Moreover, as suggested by the UN Global Compact and ISO 26000,
in addition to being aware of and adhering to legal rules and regulations,
businesses must respect and support international standards pertaining to
human rights, and other issues related to modern slavery such as human
trafficking, forced labour and employment practices.>*® Secondly, firms should
enact and evaluate proactive policies to prevent, identify, investigate and
remedy concerns involving the use of exploitative labour. For instance,
pertaining human rights, UNGPs recognise that, ‘business enterprise need to
know and show that they respect human rights. They cannot do so unless they

have certain policies and processes in place.”®®® Thus, policies to combat

549 Ibid ; UN Global Compact, ‘The Ten Principles of the UN Global Compact — Principle Four : Labour’ (n 544)
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modern slavery should include raising awareness of the crime through training
to personnel, highlighting the company’s zero tolerance for exploitative labour
and their commitment to taking steps to address and eradicate any instances
involving slave labour. It is vital that such commitment encourages its suppliers
to adopt a similar stance. As businesses often focus on achieving profit and
being competitive, highlighting the benefit of incorporating CSR principles into
its business management models could be used as a driving force to help
motivate parties to eradicate exploitation in supply chains. Further, to prevent
exploitation in its operations it should ensure that its policies adequately
address issues pertaining to the employment of individuals, the terms and
conditions work, and the health and safety of work and also ensure the
protection of the most vulnerable workers, such as migrant workers. Company
due diligence procedures should also measure the risk of specific areas of their
operations where exploitation is most likely to occur and enact appropriate
measures to monitor and remedy any concerns. Essentially, policies should
also establish effective whistleblowing procedures to encourage reports on the
use of exploitative labour and related abuses. As suggested by the UNGPs,
policies should not only be approved and reviewed by board of directors or
senior management to illustrate the company’s commitment to regulating
modern forms of slavery,>>! but they should be consistently reviewed so that
firms can evaluate their performance to ensure best practice. Further, as the
UN Global Compact principle one, and the UNGPs highlight, policies should
include operational-level grievance mechanisms to remedy the causes and
consequences of exploitation.?®? As the exploitation of individuals thrive
underground, and can be connected to business activities, it is important that

due diligence procedures promote multi-stakeholder collaboration among
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governmental bodies, labour organisations, other businesses, and partners in
their extended supply chain networks and the communities in which they
operate in, to share, support and improve efforts in regulating slavery. To
combat modern slavery companies should be transparent and accountable in
their activities. Transparency and reporting on the steps they have taken to
regulate modern forms of slavery allows firms to be subject to scrutiny and
compels them to ensure that they operate in a manner that respects and
supports fundamental human rights. As principle one of the Global Compact

asserts:

Reporting is a driver for change, externally as well as internally:
It fulfils companies’ obligations to account for how they address
human rights impacts; shapes stakeholders’ perceptions of a
company and helps to build trust; and is increasingly
acknowledged as a stimulus for internal development with a
positive impact on business decisions and outcomes.
Communications should be of a form and frequency that reflects
the company’s human rights impacts, be accessible to the
intended audience and provide enough information for
stakeholders to evaluate the adequacy of the company’s
response to impacts.>%3

More recently, firms are beginning to exercise corporate responsibility and
transparency in relation to modern slavery by producing statements of their
commitment to eradicating slavery and exploitation within their business
operations and supply chain networks. For instance, as will be discussed in
Chapter Seven, with the establishment of the UK’s Modern Slavery Act, certain
UK firms are now required to release annual publicly accessible reports on the
steps they have taken (or have not taken) to ensure that their supply chains

are not tainted with exploitative labour.5%*
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Finally, firms should engage in philanthropic causes which contributes to
human development. As noted by Carroll such an approach is seen as the

‘icing on the cake’ complimenting their efforts.>>> Further, ISO 26000 notes:

Human development includes the process of enlarging people’s
choices by expanding human capabilities and functioning, thus
enabling women and men to lead long and healthy lives, to be
knowledgeable and to have a decent standard of living. Human
development also includes access to political, economic and
social opportunities for being creative and productive and for
enjoying self-respect and a sense of belonging to a community
and contributing to society.>%®

In addition to improving workplace ethics, creating jobs, and increasing
opportunities within the work place, principle one of the UN Global Compact
also recognise that companies must foster opportunities in the community,
empowering particularly vulnerable individuals and groups.®” As victims of
modern slavery often comprise of poor and vulnerable individuals at the bottom
of the economic pyramid, businesses can play an influential role in
empowering people who are poor, because of their access to wealth, job
opportunities and global reach.5®® Polak and Warwick suggest that creating
and enhancing opportunities such as access to basic products and services
can help improve the livelihood of people who are poor and can result in more
sustainable outcomes. Providing those in poverty with basic resources can
result in a domino effect improving the lives of such individuals. Services such
as clean water can improve the health and employability of people, therefore

saving costs on medical bills, and allowing individuals to use the money on
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their sustenance, and access to education, which can allow them to develop

skills that are necessary to secure employment needed to live sustainably.>5°

Undoubtedly, soft law instruments are favourable for the business case for
sustainability. Moreover, they are vital for the business case in regulating
modern slavery. Such instruments not only drive corporate responsibility and
accountability onto global sustainability agendas, but they also compliment
international standards, by defining expectations and obligations of business
actors and outlining steps they should take and issues to consider when
incorporating sustainability issues into their codes of conduct to combat

modern slavery, forced labour and human trafficking.

5.4.5 Implications of International Soft Law Instruments in
Regulating Corporate Responsibility

Though soft law instruments are advantageous as well as crucial in allowing
businesses to understand the wider global case for sustainability, it can prove
difficult to determine whether companies are integrating the principles and
guidelines into their codes of conduct, and if so determining the effectiveness
of such implementation. Thus transparency becomes pivotal. To encourage
transparency some soft law instruments have established platforms for
companies to report on their commitment to sustainability issues. In particular,
the UN Global Compact has encouraged companies who participate in the
initiative to produce annually a Communication on Progress (COP) report,
outlining the actions they have taken to integrate its principles into its business
models.>®® Currently, almost 10,000 businesses across 163 countries

participate in the UN Global Compact,>%! with nearly 50,000 COPs uploaded

559 lbid, 63
560 UN Global Compact, ‘Transparency Builds Trust’ < https://www.unglobalcompact.org/participation/report> 15
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into the initiative’s repository on its website.>%? At minimum, COP reports are
required to include statements by chief executive officers of their commitment
and support for the Global Compact principles, their proactive approaches to
integrating the Compact’s key areas, i.e human rights, labour, environment,
anti-corruption, and a measurement of its performance.>¢® As transparency
and accountability are key in ensuring good practice in incorporating
sustainability issues, failure of a company to submit a COP can result in a
company being removed from patrticipating in the initiative.>®* Business reports
to the initiative is divided into three categories: Global Compact Active which
meet the minimum requirements as mentioned, Global Compact Advanced,
which concerns firms fulfiling a more advanced and detailed criteria —
particularly, conducting a self-assessment on its implementation of the
Compact’s principles, taking further action to support UN goals, and corporate
sustainability governance and leadership - and Global Compact Learners,

which fail to meet minimum requirements.>6°

The Global Compact’'s overview on the COPs submitted in 2015 reported that
82% of statements were Global Compact Advanced, 10% were Global
Compact Active and 8% Global Compact Learner.>%¢ This illustrates that the
majority of companies participating in the initiative are going beyond the bare
minimum requirements to implement the Compact's principles into its
strategies and operations. For instance, their report acknowledged that Global
Compact Advanced reporting includes actions taken to support and contribute

to wider UN sustainability goals, philanthropic contributions, partnerships, and
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external verification, and supply chains.®®” The Compact’s recent progress
report on business solutions to sustainable development illustrate that more
companies are now integrating and reporting on the UN’s sustainable
development goals and the Compact’s principles. For instance, it reported that
75% of companies have put measures in place to address sustainable goals,
and 70% of companies are engaging in public reporting, with 55%
acknowledging the impact of reporting on promoting the implementation of
sustainability issues.>®® Though company reports show strong commitment to
sustainable development, the Global Compact progress report recognises that
a major barrier lies with the monitoring of the companies impact and their
performance in relation to its strategies. They recognise that though the
policies and strategies of most companies reflect the aims of the initiative, that
very few are conducting corporate responsibility impact assessment.>®° This
weakens soft law instruments as their principles and guidelines are merely
adopted as a check list, with little regard to the actual implementation of the
policies and the monitoring of their effectiveness. Concerning modern slavery,
the Special Rapporteur on the trafficking in persons, especially women and

children recognises that:

For a voluntary code of conduct or initiative to be effective in
preventing human trafficking in supply chains, it is not sufficient
for it to simply state a commitment to combating human
trafficking. It should, at a minimum, provide for the undertaking
of a risk assessment to map out all actors involved in the supply
chain and identify where the risks of human trafficking may be
present. This should be followed by the development and
implementation of a high-level, company-wide policy prohibiting
trafficking and trafficking-related acts at all levels of the supply
chain. The implementation of the policy by all suppliers should
be monitored and assessed by social auditors who are properly
trained in the issue of human trafficking. The policy should also
contain a set of remedial measures that a company should take
if trafficking cases are found in supply chains such as referral to
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victim support agencies and ensuring victims’ access to
grievance mechanisms. In developing corporate strategies to
prevent and combat trafficking in supply chains, business should
also consult and cooperate with civil society organizations with
expertise in trafficking issues.5°

Separately, in relation to human rights, a UN Guiding Principles Reporting
Framework also acknowledged that in their database there was an increase in
the number of human rights policy commitment.>’* Nevertheless, the concerns
they found was that some companies’ policy commitment only committed to
respecting certain human rights, such as labour related issues, as opposed to
all human rights, where business activities can have adverse effects on.
Moreover it found that policy commitment to incorporating human rights,
differed between sectors. For instance, it recognised that companies operating
in the apparel industry tended to produce poor human rights commitments in
comparison to those operating in the extractives, food and beverage sector.57?
It is uncertain why this may be the case, but what is evident is that discrepancy
between companies’ policy commitments and strategies, and their
implementation will continue to exist as firms are left to determine how best to

integrate such issues in their operations.

Though soft law instruments can help guide firms in the right direction in
implementing sustainability issues, the main concern lies with enforcement,
measuring and monitoring performance and impact, and the overall
effectiveness of the polices. This lack of enforcement and monitoring
capabilities of soft law instruments, presents a barrier to holding businesses

accountable to fundamental human rights, modern slavery and other relevant
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iIssues. Thus, though more businesses are incorporating related principles into
their operations, such voluntarily initiatives have been viewed as codes
‘without accountability, a public relations document without substance, >’ and

thus conferred as moral as opposed to legal responsibility.
5.4.6 Is Corporate Social Responsibility Misleading?

The concept of CSR as a solution to a more sustainable world, and even more
so to the eradication of modern forms of slavery is no doubt crucial.
Incorporating such economic powerhouses in the fight against slavery can help
deter and disrupt criminal networks who subcontract workers through
employment agencies, and allow for improved data collection on the forms of
labour exploitation, the victims, and the industries where exploitation is likely
to be found. Nevertheless, in adopting a pragmatic view of global trade in the
capitalist economy, it is questionable whether businesses can be trustworthy
enough to self-regulate CSR principles to combat modern slavery. In reflecting
on the realities of human enslavement in the past such as the Trans-Atlantic
slave trade, and the patterns of slavery today in the economy, the feasibility of
such a concept can be challenged. As New notes, ‘the phenomenon of forced
labour...is something that is naturally generated by the normal system, a point
that resonates with older arguments about the place of historical slavery in

industrial capitalism.®"4

No matter how one defines the nature of the capitalist economy, maintaining
competitiveness and self-interest will seemingly continue to be at the heart of

such a system.>”> According to Bakan:
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The corporation’s legally defined mandate is to pursue,
relentlessly and without exception, its own self-interest,
regardless of the often harmful consequences it might cause to
others...the corporation is a pathological institution, a dangerous
possessor of the great power it wields over people and
societies.>’®
Such a fixation on accumulating wealth, and maintaining competitiveness
through mass production of goods and services, is embedded in the core of
the economy and thus questions whether corporations can regulate significant
issues in the wider global community. Friedman, perhaps one of the most
controversial economic theorists on the role of social responsibility of
businesses, argued that ‘only people have responsibilities’>’” and that the
social responsibility of business is to make a profit, while abiding by the legal
norms and rules laid out in society. He differentiates between corporate
responsibility of an individual versus that of a businessman. As an individual,
he suggests that the corporate executive is spending his own money but as a
businessman, by making social responsibility decisions on behalf of the firm,
he is imposing his own tax (by increasing prices, spending customers money,
lowering the wages of his employees) and deciding how it should be spent. 578
He suggests, that the sole responsibility of business is, ‘to use its resources
and engage in activities designed to increase its profits so long as it stays
within the rules of the game, which is to say, engages in open and free
competition without deception or fraud.”>”® His laissez-faire view of corporate

responsibility to social happenings has been subject to criticism as he

perceived the corporation as an autonomous entity, operating in complete
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isolation from societal happenings and obsessing on internal economic

activities to maximise profit for shareholders.>8°

Though the basis of Friedman’s view is unconvincing, profit and incorporating
CSR principles to address exploitation in the economy appear to be
inseparable opposites. Bakan submits that businesses have continued to
morph and hide their self-interests, now behind the ‘marketing strategy’ of
corporate responsibility, distracting us from its underlying motives.%®! Schwartz
and Gibb suggest that though the economy has changed compared to 300
years ago, one important aspect that has remained the same is a business’s
reliance on its reputation — something that can take years to build but be
destroyed easily. 582 Nevertheless, they note that recognising underlying
issues within a firm (such as labour exploitation) can take years to uncover,

and often dependent on their level of involvement:

[A]n important business activity makes a transition in the eyes of
the public from acceptable to unacceptable. These transitions
generally occur over a period of years, beginning with certain,
almost unnoticed, early indicators and gathering speed when the
practice or activity reaches a certain level of visibility, whether
because of concentration of power, the position of its advocates,
or other, similar factors. Over time, public opinion gradually
forces some outside power (in these cases, national
governments) to, in turn, force business to change by imposing
legal or regulatory constraints. 583

As discussed in Chapter Two, this is evident during the Trans-Atlantic slave
trade, where in England, though initially against the methods of acquiring

slaves for the trade such as kidnapping, merchants and firms progressively
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went to great lengths to justify the enslavement of African slaves to make the
practice more acceptable and legitimate.>84 However, as the trade thrived, the
brutal treatment towards African slaves came to light, igniting a plethora of

abolitionists arguing for the legal and moral condemnation of the practice.

Based on the nature of global trade in the economy, there can be several
arguments against the credibility of CSR in regulating modern slavery. Firstly,
as mentioned, the core of the economic system is based on businesses
maximising profit often to satisfy their own self-interest with seemingly little
regard to happenings outside the walls of the firm. As far-fetched as
Friedman’s view of ‘the social responsibility of business is to make profit' may
appear, Friedman acknowledges the frank nature of the operations involved in
the economy and firms’ fixation with accumulating wealth and maintaining their
success. Simultaneously, as discussed in section 4.5.1, while firms are
operating to achieve profit margins, so too are consumers acting on their own
self-interest by creating the demand for high-quality goods and services at low
prices. The entirety of the capitalist system is founded on the practice of
providing goods and services and the accumulation of mass amounts of

material wealth.

Furthermore, due to the nature of the economic system, in some way it could
be exploiting the concept of CSR to mask firm’s ulterior motives. As
aforementioned, firms are beginning to realise the importance of being
transparent in their operations and exercising social consciousness.
Reputation could make or break a business, and those who are not entirely
interested in implementing CSR into the ethics of their company may only do
so because of not wanting to risk damage to the company’s image. As the

media and advances in technology continue to narrow the gap between the

584 See: Beckles (n 69) 37-56
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market and the operations of firms, companies can no longer risk the
reputation of their firm and are more than ever highlighting the positive impact
and influence of their firm on the wider global community. Though there are
companies who may want to incorporate CSR policies into their firms to
contribute to the regulation of modern slavery, the nature of capitalism and
global trade questions the genuineness of their actions, as many may only be
adopting such measures to advance or protect their own causes. Because of
this, it appears that corporate entities may simply be trying to find or rather
prove benevolence, facilitating a gradual intrusive socialism, distracting us
from its underlying motives. Separately, New suggests, in addition to forced
labour being a direct consequence of the system, the CSR anti-slavery

agenda, could itself be a contributing factor to modern slavery. He proposes:

It could be that the standard initiatives of anti-modern slavery
CSR are themselves, in some sense, part of the enabling
mechanisms for modern slavery to persist: the right hand (the
CSR activity, the policy statements) gives the appearance of
working to reduce the problem; and the left hand (the brutal
exercise of commercial power, hard negotiation on prices and
trading terms) generates the conditions in which forced labour
emerges.585

Moreover, as mentioned in section 5.2.1, an additional criticism of corporate
self-regulation is that there is no concrete or single definition of CSR. While
there is pressure on corporations to operate more sustainably, firms are often
left to adopt their own interpretation of CSR, therefore leaving it to them to
decide on how it is best put into practice. This could further lead to a company
exploiting the concept for its own self-interest. Thus companies are likely to

satisfy their own agendas, by being more compliant in disclosing the positive

steps they have taken to ensure good practice in their operations, but less

585 New (n 574) 703
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likely to disclose bad practices which are a direct consequence of their

influence, policies or operations.>®

There exists a multitude of work exploring how businesses can save the world
by lifting millions of people out of poverty, contribute to the regulation of
modern slavery, help to improve societies and communities and help to
contribute to a more sustainable world. Though firms could in fact potentially
be the solution to global issues such as poverty and labour exploitation,
through the looking- glass, capitalism will seemingly continue to take more

than it gives back, while hiding behind philanthropy.

Nevertheless, though CSR could be exploited as a marketing strategy, the
concept is vital in contributing to various aspects of sustainable development.
While firms fixation may prioritise achieving profit margins, contrary to
Friedman’s view their activities do not operate in complete isolation from
societal happenings. As recognised by regional and international regulations,
corporate entities do have obligations as their operations can indeed produce
adverse effects and dire consequences on particularly vulnerable individuals
and communities. Nonetheless, though firms may not be trustworthy in self-
regulating their actions to contribute to global issues, particularly modern
slavery, their involvement is vital because of their global influence and
resources. As aforementioned, business contribution is important particularly
in vulnerable States where there is inadequate regulation of modern slavery,
forced labour and human trafficking. Moreover, concerning multinationals
whose operations are global, their involvement is crucial in regulating complex
transnational business concerns that may prove to be beyond State
capabilities. Further, the concept of CSR plays a significant role as it places

pressure on businesses to be transparent and accountable in their operations.

586 Ibid, 702
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It demonstrates to firms that their operations do not exist in complete isolation
and moreover that they cannot solely focus on financial concerns within the
firm. CSR makes them answerable to the impact of their operations, and
compels them to be more attentive and proactive. Additionally, as discussed
in previous sections, CSR can guide businesses in the right direction in

combatting modern slavery alongside maintaining the success of the firm.

Further, it must be acknowledged that there are companies whose ethos
genuinely concern the regulation and eradication of unethical business
practices within their networks and supply chains. The presence of such firms
in the business arena is vital as it encourages good practice and demonstrates
to other firms how they can balance financial concerns alongside ensuring
ethical business practices as well as respect for individuals’ human rights

throughout their operations.

Modern slavery, as established, is a complex global phenomenon. Corporate
responsibility in itself is not the answer to the regulation or eradication of
slavery. In reality, effective CSR is only part of the solution. The answer to
regulating modern slavery lies with global partnership among key actors in the
international community, including international bodies, NGOs, nation-states,

relevant governmental agencies and undoubtedly corporate entities.

5.5 Conclusion

As evident in this Chapter, modern slavery, forced labour, human trafficking
and related issues such as poverty, migration, and unethical business and
labour practices, is a concern that threatens global sustainability. As
highlighted, corporate entities are now being brought into the heart of
sustainability agendas and more so included in forums on combatting modern
slavery. In relation to human rights, though firms cannot be held directly
accountable under international law for violations, international regulations
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nevertheless recognise that corporate entities have responsibilities. Because
of the risk of human rights abuses that occur from the operations of firms,
corporate entities have an obligation to utilise their resources and global
influence to concern themselves with abuses inflicted throughout their
operations, ensuring that they are not complicit in such violations. In addition
to implementing soft law measures and abiding by legal norms, the
responsibility of businesses also extend to addressing the root causes and
consequences of slavery on individuals and communities their activities

impact.

Though corporate entities can use their resources and influence to address
global issues, this Chapter has acknowledged that CSR can be interpreted as
a misleading and ambiguous concept due to firms’ often foremost priority of
making a profit, and thus CSR may be used as a marketing strategy to disguise
a firm’s ulterior motives. Nevertheless, though maintaining and building a good
reputation can encourage businesses to incorporate CSR, there is no
guarantee that a company who chooses not to implement CSR will have an
adverse effect on the reputation of their business. Subsequently, while soft law
initiatives can help firms in self-regulating their policies and operations to
address global issues pertaining to modern slavery, the following Chapter will
illustrate that government interference is crucial to establish a level playing
field where they can support and compel businesses in adopting proactive
measures to safeguard human rights and address issues related to modern

slavery.
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Chapter Six : The Role of the State in the Regulation
of Modern Slavery and CSR

6.1 Introduction

In exploring the liability of corporate entities for violations under international
human rights regulations, the previous Chapter acknowledged the role of the
State in holding corporate actors responsible for abuses inflicted by the
operations of their firms. As established, though corporate entities are not
directly accountable under international human rights law, this does not imply
that they do not have responsibilities and cannot be held legally accountable.
The aim of this Chapter is to further explore key international obligations of
States in the regulation of modern slavery, forced labour, human trafficking,
and related issues, in particular, the prohibition and prevention of modern
slavery, the protection of victims, and the prosecution of offenders and

moreover consider its role in the CSR agenda against slavery.

6.2 International Obligations and Responsibilities of the State
in Regulating Modern Slavery

6.2.1 Prohibition and Prevention

Various international and regional regulations acknowledge that States have a
duty to prohibit and prevent modern slavery,®” human trafficking,>® forced

labour®®® and related issues such as child exploitation,>° and the right not to

587 Slavery Convention, art 2 ; ICCPR, art 8 ; EU Chatrter, art 5 ; ECHR, art 4 ; African Charter, art 5 ; ACHR, art 6
588 UN Trafficking Protocol, art 2 ; Council of Europe Trafficking Convention, art 5 ; EU Trafficking Directive
2011/36/EU,0J L101/1 art 2 and art 18

589 Forced Labour Convention, art 1 ; Abolition of Forced Labour Convention, art 1; ILO Forced Labour Protocol of
2014, art 2

590 Worst Forms of Child Labour Convention, art 1 ; Convention on the Rights of the Child (adopted 20 November
1989, entered into force 2 September 1990) 1577 UNTS 3 (CRC) art 32(1), art 34; Optional Protocol on the
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be subjected to torture, cruel or degrading treatment or punishment.>°* Further,
States have a responsibility to uphold individuals’ fundamental rights such as
the right to liberty,592 and the right to enjoy just and favourable conditions of
work.>® The obligation to prohibit and prevent offences related to modern
slavery was recently echoed in Chowdury and Others v. Greece, which
concerned the forced and compulsory labour of Bangladeshi migrant workers
on strawberry plantations in Manolada, Greece.>®* The European Court of
Human Rights held that the State though ratifying the UN Trafficking Protocol
and the Council of Europe Trafficking Convention, failed to put the necessary
measures in place to prohibit and prevent trafficking.>®® In acknowledging that
freedom of movement is not a perquisite for the offence of forced or
compulsory labour, and that abusing individuals’ vulnerability can be used as
a method to control them, the Court held that the State has a duty to ensure
that its legal system is adequate in prohibiting such exploitation, preventing it
from occurring, protecting victims, including effective identification of victims,
and investigation and prosecution of offenders.5% Particularly, it was held that
as the issue of exploitation on such plantations had been raised by news

reports, and also in parliament, relevant authorities were therefore aware of

Involvement of Children in Armed Conflict, art 1 ; Optional Protocol on the Sale of Children, Child Prostitution and
Child Pornography, art 1

591 Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment and Punishment (adopted 10
December 1984, entered into force 26 June 1987)1465 UNTS 113 (CAT) art 2 ; ICCPR, art 7 ; ECHR, art 3 ; African
Charter, art 5

592 ICCPR art 9(1) ; EU Charter, art 6 ; ECHR, art 5 ; ACHR art 7 ; African Charter, art 6

593 ICESCR art 7 ; International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21
December 1965, entered into force 4 January 1969) (ICERD) art 5 (e)(i) ; Convention on the Elimination of All
Forms of Discrimination against Women (adopted 18 December 1979, entered into force 3 September 1981)
(CEDAW) art 11

594 App No. 21884/15 (ECtHR, 30 March 2017) (Judgement currently only available in French) See: European
Court of Human Rights, ‘Migrants who were subjected to forced labour and human trafficking did not receive
effective protection from the Greek State’ (ECHR Press Release 112, 30 March 2017)

595 Ibid

596 Ibid
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such violations, but nevertheless failed to take appropriate actions to address

such issues as well as to prevent and protect the victims.5°’

In preventing offences related to modern slavery, States have a duty to
establish adequate measures to address the root causes of modern slavery
such as poverty, economic instability, lack of education and opportunity and
weak law enforcement. As established, modern slavery continues to thrive
because a supply and demand exists, and individuals most susceptible to
exploitation are often those facing poor-socio economic circumstances such
as poverty and lack of opportunities. Thus States are responsible for
addressing the factors that increase individuals’ vulnerability to exploitation
and the demand that fosters such exploitation. For instance, article 2(f) of ILO
Protocol of 2014 to the Forced Labour Convention and article 4(a) of Forced
Labour Recommendation No0.203 acknowledges that States are responsible
for addressing the root causes and factors that increase individuals’
vulnerability to forced or compulsory labour.5%® Moreover, article 9(4) of the UN
Trafficking Protocol recognises that States should, ‘take or strengthen
measures, including through bilateral or multilateral cooperation, to alleviate
the factors that make persons, especially women and children, vulnerable to
trafficking, such as poverty, underdevelopment and lack of equal
opportunity.’>®® Concerning poverty, article 11 of the International Covenant
on Economic, Social and Cultural Rights, recognise that States should ensure
the right of individuals to adequate standard of living for themselves and their
families, including adequate food, clothing, housing, continuous improvement
of living conditions and to be free from hunger.6% Further, article 9 holds that

States must recognise the right of everyone to social security, including social

597 Ibid

598 ILO Forced Labour Protocol of 2014, art 2(f), ILO Recommendation No. 203, article 4(a)
599 UN Trafficking Protocol, art 9(4)

600 ICESCR, art 11(1),(2)
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insurance.®®! The Committee on Economic, Social and Cultural Rights hold
that national legal systems in recognising the right to social security, should
ensure that such systems also combat poverty and social exclusion

recognised under article 11.502

An individual’s vulnerability to exploitation can further increase when their poor
socio-economic circumstances, and desperation to improve their standard of
living is coupled with migratory issues. Migrant workers can be particularly
vulnerable to exploitation if they perform work in the informal economy and if
their status in a State is illegal. Article 7 of the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families
concedes that States should uphold the realisation of migrant workers and
their families’ rights without discrimination such as race, religion, national,
ethnical or social origin and nationality.®%® Article 10 also prohibits migrant
workers and their families from being subjected to torture, or to cruel, inhuman
and degrading treatment or punishment,%%4 while article 11 holds that no
migrant worker or member of his family should be held in slavery, servitude of
compelled to perform forced or compulsory labour.%%® To prevent migrant
workers and their families from being subjected to exploitation, the convention
stipulates that States prohibit the unauthorised removal and destruction of
workers’ identity or immigration documents,° ensure migrant workers enjoy
equal treatment of work granted to nationals, including the terms and

conditions of the work, such as pay, rest, and safety,%°” and where possible,

601 Ibid, art 9

602 UNCHR General Comment No.19(2008) on the right to social security (art.9 of

The International Covenant on Economic, Social and Cultural Rights), Committee on Economic, Social and Cultural
Rights, UN Doc E/C.12/GC/19, para 28

603 ICMW, art 7

604 Ibid, art 10

605 Ibid, art 11

606 Ibid, art 21

607 lbid, art 25
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the right to social security.5%8 In an advisory opinion delivered in response to a
request by Mexico, the Inter-American Court of Human Rights held that
regardless of a migrant worker’'s undocumented status, such an individual is
to be protected under the principles of equality before the law and non-
discrimination in the fulfilment of their rights in both international and national
legislation. The court held, ‘...the migratory status of a person cannot
constitute a justification to deprive him of the enjoyment and exercise of human
rights, including those of a labor-related nature’ and moreover to prevent
migrant workers human rights from being violated, they should ‘avoid taking
measures that limit or infringe a fundamental right, and eliminate measures

and practices that restrict or violate a fundamental right.’6%

To ensure equal treatment of migrant workers, the Committee on the
Protection of the Rights of all Migrant Workers and their Families concedes
that States should compel employers to have contracts that are ‘free, fair and
fully consented to, the terms of employment of migrant workers, including
those in an irregular situation, in a language they understand, outlining their
specific duties, hours of work, remuneration, days of rest and other conditions
of work.’61% Further the Committee holds that States should ensure adequate
measures against situations where individuals are not paid their wages, paid
lower wages because of their status as migrants, have their wages withheld
for a period of time, or have their wages transferred to accounts where migrant
workers are not able to access.®!! States are also expected to conduct

inspections of work places where migrant workers are likely to be employed,

608 Ibid, art 27

609 Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion OC-18/03, Inter-American
Court of Human Rights Series A No 18 (17 September 2003) para 173

610 UNCHR General Comment No.2 (2013) on the rights of migrant workers in an irregular situation and members
of their families, CMW/C/GC/2, para 68

611 Ibid
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ensuring that labour inspectors’ attention is concentrated in the conditions of

work and the protection of workers is in line with applicable regulations.5%?

Regarding States’ duty to establish adequate approaches to curbing the
demand for exploitative goods, services and people, article 6 of The Council
of Europe Convention on Action against Trafficking in Human Beings holds,
‘To discourage the demand that fosters all forms of exploitation of persons,
especially women and children that leads to trafficking, each Party shall adopt
or strengthen legislative, administrative, educational, social, cultural or other
measures...’®13 Further, the UN Model Law against Trafficking in Persons also
suggests that in addressing the demand side of trafficking, States should adopt
measures that raise awareness of the different forms of exploitation, educate
the general public on products and services that utilise exploitative labour,
encourage firms to not engage in exploitative labour directly through their
business operations and supply chains, enforce effective labour standards and
ensure the protection of vulnerable migrant workers.6* The sixth session of
the Conference of the Parties to the United Nations Convention against
Transnational Organized Crime acknowledged best practices adopted by
States for addressing the demand for labour, services or goods that foster the
exploitation of others.®> It was reported that on a national level, State
approaches to curbing the demand for exploitative goods, services and people
comprised of the establishment of effective labour regulations,®1¢ including

legislation that made employers liable for the management of their supply

612 Ibid

613 Council of Europe Trafficking Convention, art 6

614 UNODC, ‘Model Law against Trafficking in Persons’ (2009) 67

615 Conference of the Parties to the United Nations Convention against Transnational Organized Crime, Sixth
Session (2012) Best practices for addressing the demand for labour, services or goods that foster the exploitation of
others, CTOC/COP/2012/4

616 Ibid, para 9
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chains,®"establishing national rapporteurs or equivalent bodies to monitor the
rights of workers and the workplace,®'® the training of employers and
employees in industries and sectors that are susceptible to exploitation,5%°
research on such industries,®?° and increasing general public awareness by
educating schools, local communities and groups.®?! Further, to sustain the
demand for exploitation, most States recognised the importance of regional
and international collaboration and co-operation through bilateral agreements
and projects, particularly between countries where victims originate from and

where they are trafficked to.622

The perennial existence of modern slavery, human trafficking, forced labour
and related concerns continues to thrive purely because of the abundance of
vulnerable individuals’ and the demand fostering their exploitation. The State’s
role in preventing or suppressing such violations is therefore imperative as
they have a duty to establish measures that promote the empowerment of the
most vulnerable members of society, and the realisation of their fundamental
human rights in addition to prohibiting the marginalisation and discrimination
of such groups. It is only by increasing opportunities for such individuals to
emancipate themselves from poor-socio economic circumstances, will modern
slavery be curbed. Simultaneously, suppression also heavily relies on

sustaining the demand for exploitation that continues to fuel modern slavery.

617 lbid, para 11
618 lbid, para 15
619 Ibid, para 17 and 25
620 Ibid, para 21
621 lbid, para 20
622 lbid, para 30
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6.2.2 Protection of Victims

As victims of modern slavery can suffer grave violations of human rights, it is
vital that States put appropriate measures in place to protect them from further
victimisation. This duty, as will be further discussed in the subsequent section,
includes establishing adequate legislation to penalise and prosecute conduct
resulting in the exploitation of victims. For instance, in Siliadin v France®?3,
which concerned a Togo national who was brought to France and forced to
perform domestic work, ECtHR established that article 4 of ECHR conferred
on Member States a positive obligation to ensure ‘the penalisation and
effective prosecution of any act aimed at maintaining a person’6?4 in a situation
of slavery, servitude, or forced or compulsory labour. ECtHR held that France
was in violation of article 4 as it did not establish adequate legislation to
criminalise the relevant offences,?°> which as a result failed to afford the victim
effective protection of her fundamental human rights.®?6 Further, in addition to
establishing effective criminal justice provisions to penalise and punish
relevant offences, ECtHR held in Ranstev v Cyprus®?’ that the positive
obligation of States extend beyond the establishment of adequate legislation,
and included the obligation to prevent human trafficking (which fell within the
scope of article 45%8) and to protect the victims. The Court held, ‘the spectrum
of safeguards set out in national legislation must be adequate to ensure the
practical and effective protection of the rights of victims or potential victims of
trafficking.’®2® Drawing on the UN Trafficking Convention and the Council of

Europe Trafficking Convention, and highlighting the need for a comprehensive

623 App no 73316/01 (ECHR, 25 July 2005)
624 Ibid, para 112

625 Ibid, para 141

626 Ibid, para 148

627 App no. 25965/04 (ECtHR, 7 January 2010)
628 Ibid, 282

629 Ibid, 284
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approach to combat human trafficking, the Court stipulated that States’
obligations included establishing a combination of measures to prevent
trafficking, punish traffickers and protect the victims, to effectively combat the
crime.%30 Concerning the protection of victims, the Court held that a positive
obligation arises where relevant authorities ‘were aware, or ought to have been
aware, of circumstances giving rise to a credible suspicion that an identified
individual had been, or was at real and immediate risk of being, trafficked or
exploited.”®3! Where such a case has been established, and it is found that
authorities failed to take adequate measures to protect the victim, there would

be a violation of article 4.632

Essentially, it is the State’s responsibility to make right any injustices caused.
The promotion and fulfilment of individuals’ fundamental human rights to
combat modern slavery goes beyond adopting relevant regulations as States
must ensure that such measures are enforced effectively to protect victims.
This was highlighted in Hadijatou Mani Koraou v. The Republic of Niger, which
concerned a woman who was sold as a child to a tribe chief to be his
concubine, where she was subject to abuse, forced labour and sexual
exploitation.?33 The Economic Community of West African States’ Court of
Justice, considered that despite Niger having legislation in place to prohibit
discrimination, and cruel, inhumane and degrading treatment, it failed to
protect her from slavery, thus showing tolerance or acceptance of the

practice.534

A number of international and regional instruments recognise that in fulfilling

such obligations, States have a duty to offer effective remedy to support and

630 Ibid, 285

631 Ibid, 286

632 Ibid

633 Judgment No. ECW/CCJ/JUD/06/08 of 27 October 2008
634 lbid, para 84
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protect victims with full respect for their human rights.%3° For instance, article
2(1) of the International Covenant on Economic, Cultural and Social Rights

provides:

Each State Party to the present Covenant undertakes to take

steps, individually and through international assistance and co-

operation, especially economic and technical, to the maximum of

its available resources, with a view to achieving progressively the

full realization of the rights recognized in the present Covenant

by all appropriate means, including particularly the adoption of

legislative measures.
On commenting on article 2(1), the Committee on Economic, Social and
Cultural Rights elaborated that the convention obliged States to take action
that is ‘deliberate, concrete and targeted as clearly as possible towards
meeting the obligations recognised in the Covenant.’83¢ In elaborating on the
‘appropriate means’ to be taken, the Committee holds that this list is not
exhaustive and that steps to fulfil its obligations should include adequate
legislation, judicial remedies and ‘administrative, financial, educational and
social measures.’®3” Further, the obligations of States to adopt such measures,
‘with a view to achieving progressively the full realization of the rights,
stipulates that though the covenant recognises that the full realisation of
economic, social and cultural rights is a gradual process it does not imply that
the obligation imposed is not significant but rather ‘imposes an obligation to
move as expeditiously and effectively as possible towards that goal.’¢38

Additionally, article 2(1) obliges States to utilise its ‘maximum of its available

resources’ to achieving the realisation of these rights. The Committee holds

635 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985) A/RES/40/34 ;
ICCPR, art 2(3)(a) ; UN Trafficking Protocol Chapter Il; Council of Europe Trafficking Convention Chapter Il ; EU
Trafficking Directive 2011/36/EU, OJ L108, art 11 ; ICMW, art 16(2) ; ILO Forced Labour Protocol of 2014, art 3

636 UNCHR, General Comment No.3 (1990) The nature of States parties’ obligations (art.2, para.1, of the Covenant),
Committee on Economic, Social and Cultural Rights, UN Doc E/1991/23, para 2

637 Ibid, paras 3,5 and 7

638 Ibid, para 9
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that available resources imply that even where a State has inadequate
resources, it illustrates that ‘every effort has been made to use all resources
that are its disposition’ to satisfy such obligations.’®3° Furthermore it recognises
that resources comprise of not solely State capabilities but also extends to
those of the international community ‘through international assistance and co-

operation.’640

Amidst obligations to protect and promote individuals’ fundamental human
rights, there are a range of actions States should adopt to protect victims of
modern slavery. In particular, establishing adequate approaches to identifying
victims, basic support such as housing, medical and financial assistance, and
legal advice, protection from further victimisation, intimidation or retaliation,

and protection from criminalisation.

The obligation to establish adequate approaches in identifying victims is
reflected in a number of instruments. For example, article 10 of the Council of
Europe Trafficking Convention requires that Member States’ competent
authorities include individuals equipped with specialist training in identifying
and supporting victims, promoting collaboration among relevant support
bodies.?** This responsibility is also recognised in ILO’s Forced Labour
Recommendation No. 203 which stipulates that States take appropriate
actions in strengthening the enforcement of national regulations to identify
victims, including establishing indicators of forced labour for bodies such as
labour inspectors, relevant law enforcement, social workers, immigration
officials, public prosecutors, employers, employers’ and workers’
organisations, and NGOs.4? The Office for the High Commissioner for Human

Rights recommended principles and guidelines on human rights and human

639 Ibid, para 10

640 Ibid, para 13

641 Council of Europe Trafficking Convention, art 10 (1)
642 ILO Recommendation No. 203, art 13(d)
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trafficking, also recognises that States, governmental and non-governmental
bodies should establish measures for relevant bodies in correctly identifying
victims and provide appropriate training in implementing such measures.%43
Additionally, the guidelines highlight the importance of developing procedures
in identifying perpetrators engaged in the trafficking and exploitation of

individuals.644

As evident from previous Chapters, it can prove difficult to identify victims for
numerous reasons ; they could be exploited and isolated in the informal
economy, individuals may not view themselves as victims and see exploitative
circumstances as advantageous, their illegal status within a State or their
participation in criminal activities could make them fearful of law enforcement
officials, and/or physical and psychological control including the fear of
retaliation from traffickers and exploiters if they seek help. Simultaneously,
from a law enforcement perspective, inadequate training, including lack of
understanding of modern slavery, human trafficking, forced labour and related
issues and conflation with other categories of irregular migration such as
human smuggling, can hinder the effective identification of victims. The
identification of victims is crucial in not only exposing illicit networks, and
improving intelligence on a local, national, regional, and international level, but
effective identification of victims enables them to access specialist support to
help them recover from harm inflicted as a result of exploitation. Lack of
adequate training in the identification of victims, can leave victims invisible,
and can also hinder proper recording of crimes, leading to cases not being full
investigated and adding to further victimisation. Further the identification of
victims protects them from criminalisation for offences such as illegal

immigration, or illegally working. As explored in Chapter Two, misidentification

643 UN OHCHR, ‘Recommended Principles and Guidelines on Human Rights and Human Trafficking’ (United Nations
Economic and Social Council 20 May 2002) E/2002/68/Add.1, 4
644 |bid
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of victims leading to their criminalisation could amount to a violation of the right
to equality before the law and equal protection of the law®* and also effective
remedy for human rights abuses.®4¢ The importance of effective identification
of victims to prevent criminalisation, was highlighted by the Working Group on
Trafficking in Persons which acknowledged that Member States should
establish the principle of non-liability of illegal acts committed by victims either
under duress where they were compelled to commit the offence, or where the
offence was directly connected to the trafficking of the individual.®*” The group
held that without such a principle, assistance and support offered to victims
was ineffective.®*® Regionally, at the Organization for Security and Co-
operation in Europe 16™ Alliance against Trafficking in Persons conference,
the issue of combatting the trafficking in human beings for the purpose of
forced criminality was stressed, with emphasis on effective identification as

essential to the protection of individuals’ rights.64°

Once victims are identified an effective system must be available, equipped
with appropriate resources to respond to individuals’ special needs. As victims
may be severely traumatized by their experiences, and overwhelmed by
emancipation from their traffickers and exploiters, such support and protection
must be sufficient in addressing their unigue physical and psychological needs,
with regard for their immediate safety and wellbeing. Article 12 of the Council

of Europe Trafficking Convention recommends that assistance to victims

645 UDHR art 7

646 Ibid, art 8

647 Working Group on Trafficking in Persons(2010) Non-punishment and non-prosecution of victims of trafficking in
persons: administrative and judicial approaches to offences committed in the process of such trafficking
CTOC/COP/WG.4/2010/4, para 11

648 Ibid

649 OSCE Office of the Special Representative and Co-ordinator for Combating Trafficking in Human Beings,
‘Combatting Trafficking in Human Beings for the Purpose of Forced Criminality’ (16th Alliance against Trafficking in
Persons Conference, Vienna 2016) < http://www.osce.org/secretariat/238656?download=true> accessed 20

October 2017
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include resources such as adequate accommodation, psychological and
material assistance, access to emergency medical treatment, translational
services, counselling and legal advice.5*° Further, State parties must ensure
that such assistance is ‘provided on a consensual and informed basis, taking
due account of the special needs of persons in a vulnerable position and the
rights of children in terms of accommodation, education and appropriate health
care.”®! To ensure that victims benefit from such resources, article 13
proposes a recovery and reflection period of at least 30 days where they are
reasonable grounds to believe that an individual is a victim. The purpose of
this time is to help victims to recover from abuse and decide whether they
would like to co-operate with relevant authorities.®>? Such a framework, has
been established in the UK, to aid relevant authorities and law enforcement in
the identification, support and protection of victims of human trafficking and
modern slavery.°3 The National Referral Mechanism (NRM) though having no
statutory basis is currently the main tool and process of identification of victims
in the UK. It guides relevant bodies on how potential victims are referred into
the process, and the steps to be taken by specialist authorities in deciding
whether an individual is, in fact, a victim of human trafficking or modern slavery.
The process pools together, NGOs, and authoritative bodies from various
sectors to establish a system in identifying, rehabilitating and protecting
victims. The Council of Europe convention further provides that during the
reflection period, individuals should not be removed from the State and
moreover should be granted temporary residence permit where the individual’'s

remainder in the State is necessary because of the nature of their
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circumstances, or it is essential for the individual to co-operate with

investigations or criminal proceedings.%%

Concerning illegal migrants who were trafficked and exploited, several
instruments recognise that States should issue victims residence permits.5%°
Generally, a residence permit is granted to a victim if certain conditions are
satisfied. For example, a residence permit may be granted to allow victims the
right to remain during legal proceedings against their traffickers or exploiters,
to protect them from further victimisation, and to access appropriate support
and redress.%% A State also has an obligation to not remove an individual from
their territory, returning them to a State where there is substantial grounds to

believe that the individual may be subject to further harm.5%7

Where a victim is returned to their country of origin, States also have a
responsibility to ensure the safe facilitation of repatriation. This duty is
recognised in the UN Trafficking Protocol and the Council of Europe Trafficking
Convention which acknowledge the importance of co-operation between State
of origin and the State where the victim was exploited, to ensure the safe
repatriation of victims, without undue and unreasonable delay, including the
issuing of necessary travel documents.58 Additionally, the Council of Europe
Convention, proposes that States adopt repatriation measures to facilitate the

reintegration of victims into the community in their State of origin.6>°

Separately, international and regional instruments have recognised the

obligation of States to provide remedial actions and compensation for victims
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for abuses inflicted.®%© For instance, article 12 of ILO’s Forced Labour
Recommendation No. 203 provides that ‘Members should take measures to
ensure that all victims of forced or compulsory labour have access to justice
and other appropriate and effective remedies, such as compensation for
personal and material damages.’®%! It acknowledges that States’ responsibility

to ensure effect remedies include:

(a) ensuring, in accordance with national laws, regulations and
practice, that all victims, either by themselves or through
representatives, have effective access to courts, tribunals and
other resolution mechanisms, to pursue remedies, such as
compensation and damages;

(b) providing that victims can pursue compensation and
damages from perpetrators, including unpaid wages and
statutory contributions for social security benefits;

(c) ensuring access to appropriate existing compensation
schemes;

(d) providing information and advice regarding victims’ legal
rights and the services available, in a language that they can
understand, as well as access to legal assistance, preferably free
of charge; and

(e) providing that all victims of forced or compulsory labour that
occurred in the member State, both nationals and non-nationals,
can pursue appropriate administrative, civil and criminal
remedies in that State, irrespective of their presence or legal
status in the State, under simplified procedural requirements,
when appropriate.56?

The importance of such measures was also echoed in the report of the Special
Rapporteur on trafficking in persons especially women and children. The

Special Rapporteur recognised that often victims of trafficking are left without
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remedy and effective support, though international standards recognise the
right of individuals to remedial actions for abuses inflicted, and despite it being
customary that States have a responsibility to amend such wrongs that violate
their international obligations.®¢® The report acknowledged that because
human trafficking tended to be viewed as a criminal justice issue, as opposed
to a human rights one, victims do not receive appropriate remedies as they are
‘often seen as “instruments” of criminal investigations, rather than as holders

of rights.’®%4 Further, it notes:

In many, States, trafficked persons do not receive remedies in a
holistic manner as a matter of right, but are only provided with ad
hoc measures which are effectively by-products of criminal
investigation, such as temporary residence permits contingent
upon cooperation with law enforcement authorities and
assistance in recovery which is in turn tied to temporary
residence permits.6°

Thus, in promoting the rights of individuals to effective remedies, the Special
Rapporteur produced draft basic principles, outlining the key obligations of
States and the rights of individuals.®%® For instance, the draft principles
stipulate that States should promote the right of individuals to reparations as
well as their rights in accessing such reparations.®¢’ Further it suggests that
appropriate reparation should include actions such as restitution,
compensation and recovery.®%® Promoting the right of individuals to take part
in legal proceedings, including informing them on their legal rights, legal

procedures and assistance, and ensuring that relevant legislative actors are

663 UNCHR Report of the Special Rapporteur on Trafficking in Persons, especially women and children (2011) UN
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trained on human trafficking issues is pivotal in seeking compensation.55°
Further, as accessing certain support such as legal assistance and temporary
residence permit are often granted on the basis that an individual is co-
operative in legal proceedings, the Special Rapporteur held that accessing
remedial actions such as recovery, support and compensation should be on a
non-conditional basis in order to give full effect to the realisation and fulfilment

of their rights.670

Concerning the protection of children, they too are also entitled to the right to
effective remedies, and it is the duty of States to take due regard to their unique
vulnerabilities, ensuring that approaches to support and protecting them are
carried out in their best interest. The Special Rapporteur on the Sale of
Children, Child Prostitution and Child Pornography, urges States to
acknowledge the specific vulnerabilities of children, particularly circumstances
of the child and their family, discriminatory factors, and migratory issues, such
as unaccompanied minors, that places children at risk to abuses that violate
their rights and hinder their development.®’* Further, the report of the Special
Rapporteur emphasises that in ensuring the realisation of children’s rights, the
State should take steps such as ensuring that its legal system criminalises the
sale of children for forced labour and contributing circumstances such as debt
bondage, establish measures to develop a comprehensive understanding of
the factors that contribute to the sale of children for forced labour, and
strengthen mechanisms that address the root causes, engaging multi-

stakeholders, consumers, and labour inspectors.572
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Article 3(1) of the Convention on the Rights of the Child provides that, ‘in all
actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be primary consideration.’¢”3

Further, article 39 acknowledges that:

States Parties shall take all appropriate measures to promote
physical and psychological recovery and social reintegration of a
child victim of: any form of neglect, exploitation, or abuse; torture
or any other form of cruel, inhuman or degrading treatment or
punishment; armed conflicts. Such recovery and reintegration
shall take place in an environment which fosters the health, self-
respect and dignity of the child.67#

Thus, the rights granted to adult victims, equally apply to child victims, though
in each case, States must take due regard to the ‘personal context, situation
and needs’ of the child.®”> According to the Committee on the Rights of the
Child, such interests must be at the centre of concern when fulfilling the rights

of children.676

6.2.3 Prosecution of Offenders

Amidst State responsibilities in regulating modern slavery is the duty to
investigate, prosecute and punish offenders partaking in the commissioning of
the offence.®’” Effective prosecution and punishment of criminal syndicates is
imperative as it can disrupt criminal networks, deter individuals from getting

involved in illicit activities, protect victims from further victimisation, empower
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individuals with the confidence to engage in legal proceedings against
exploiters and may result in victims being issued compensation or reparation.
As it is customary that States have jurisdiction over their own territory,®7® they
have a duty to establish an effective criminal justice response in investigating,
prosecuting and punishing offenders, through the establishment of adequate
and stringent legislation in their domestic law in line with international
standards.?”® As mentioned, concerning human rights violations States could
be held accountable by human rights treaty bodies if it fails to carry out such
international obligations. This was acknowledged in Tharu et al. v. Nepal
where the Human Rights Committee referring to article 4(2) of the Optional
Protocol to the International Covenant on Civil and Political Rights highlighted
the responsiblity conferred on States to investigate alleged violations against
the rights recognised in the Covenant, and to provide the Committee with
information, and written explaintation and statements on such abuses and any

actions taken by States.6

Under the principle of due diligence, States are responsible for breaches in
international law by public officials and non-state actors, if an act or omission
is attributed to the State.%8! As offences related to modern slavery are often
committed by non-state actors, States are not held liable for the actual act
itself, but nevertheless bear responsibility for failure to prevent the act from
occuring, or failure to investigate, punish and redress the act. %82 In L.e v.
Greece, which concerned trafficking for the purpose of sexual exploitation of a
Nigerian national in Greece, the ECtHR held that in fulfilling their positive

obligations under ECHR, the State has a duty to conduct adequate
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investigations into human rights violations, and prevent unreasonable and
considerable delays in criminal proceedings.®®Also, in bringing legal
proceedings against exploiters, States must ensure that the human rights of
such individuals are upheld, such as the right to a fair trial and the right to be

presumed innocent until proven guilty. 68

As the responsibility of enforcing international regulations lie with the State, it
is subsequently the State’s duty to ensure that their national legal systems
adequately incorporate international rules.®®> For instance, in Velasquez
Rodriguez v Honduras®8 which concerned breaches against the Inter-
American Convention on Human Rights by the Honduras government, and the
duty of States to guarantee fundamental human rights, the Inter-American

Court of Human Rights held:

An illegal act which violates human rights and which is initially
not directly imputable to a State (for example, because it is the
act of a private person or because the person responsible has
not been identified) can lead to international responsibility of the
State, not because of the act itself, but because of the lack of
due diligence to prevent the violation or to respond to it...58"

Thus, the State is not liable for the actual human rights abuses committed, but

are held accountable for failure to adopt adequate measures:88

The State has a legal duty to take reasonable steps to prevent
human rights violations and to use the means at its disposal to
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Court of Human Rights, ‘Criminal complaint by a victim of human trafficking was not dealt with
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carry out a serious investigation of violations committed within its
jurisdiction, to identify those responsible, to impose the
appropriate punishment and to ensure the victim adequate
compensation... The State is obligated to investigate every
situation involving a violation of the rights protected by the
Convention. If the State apparatus acts in such a way that the
violation goes unpunished and the victim's full enjoyment of such
rights is not restored as soon as possible, the State has failed to
comply with its duty to ensure the free and full exercise of those
rights to the persons within its jurisdiction.®°

This obligation was again echoed by the Inter-American Court of Human
Rights in Massacres of EI Mozote and Nearby Places v. El Salvador where it

was held:6%0

The Court has established that, in keeping with the American
Convention on Human Rights, States Parties are obliged to
provide effective judicial remedies to victims of human rights
violations (Article 25), remedies that must be substantiated in
accordance with the rules of the due process of law (Article 8(1)),
all within the general obligation of the States to guarantee the
free and full exercise of the rights recognized in the Convention
to all persons subject to their jurisdiction (Article 1(1)). The Court
has also indicated that the right of access to justice must ensure,
within a reasonable time, the right of the presumed victims or
their next of kin that everything necessary is done to discover the
truth about what happened and to investigate, prosecute and
punish, as appropriate, those eventually found responsible.

According to the Special Rapporteur on trafficking in persons, a concern in
exercising due digilence lies with the implementation as opposed to the
enactment of legislation.®®* The Special Rapporteur recognises that while over
90% of States have established regulations to prohibit the trafficking of human
beings, the regulations are either inadequate in addressing related issues, or

there exists a lacuna in effective implementation.%? Lack of implementation of
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regulations is said to reflect States’ failure in criminalising, investigating and
punishing the offence, essentially, preventing victims from seeking redress.%%3
The Special Rapporteur notes that nationally, States must ensure that their
investigation and prosecution measures are adequate in identifying and
punishing individuals within their jurisdiction, ensuring that other relevant
barriers do not restrain the administration of justice.®%* Further, the Human
Rights Committee held in Monika v. Cameroon that ‘criminal investigation and
consequential prosecution are necessary remedies for violations of human
rights’ and that States ‘must ensure that those responsible are brought to

justice.’695

Regarding offences that occur cross- border,the Special Rapporteur notes that
States also have a duty to co-operate with authorities abroad in the
investigation of offences that occurred outside their State, and moreover
States should ensure that their national legal systems include extraterritorial
jurisdicition to criminalise ‘trafficking and strenghten protections against
trafficking in contracting or procurement practices for activities abroad.’6%
Due to the often transnational nature of modern slavery, efficient State
responses can ensure that criminal syndicates are punished for crimes
wherever they are committed, so as not to choose to operate in countries
where they are more likely to circumvent the law.%%” Concerning crimes that
exist extraterritorial but committed by a national of the State or against a victim
who is a national of that State, a State may choose to exercise jurisdiction over
the offence, and in the event where it is possible for more than one State to

exercise jurisdiction, countries must co-operate with each other to assess
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which is the most appropriate to prosecute that case.?%® The UN Convention
against Transnational Organized Crime provides guidance to States for
offences that are committed extraterritorial. For instance, article 18(1) provides

that where the crime committed is transnational in nature:

State Parties shall afford one another the widest measure of
mutual legal assistance in investigations, prosecutions and
judicial proceedings in relation to the offences covered by this
Convention as provided for in article 3 and shall reciprocally
extend to one another similar assistance where the requesting
State Party has reasonable grounds to suspect that the offence
referred to in article 3, paragraph 1(a) and(b) is transnational in
nature, including that victims, witnesses, proceeds,
instrumentalities or evidence of such offences are located in the
requested State Party and that the offence involves an organized
criminal group.6%°

Moreover, in relation to offences committed by legal persons, the Convention
provides:

Mutual legal assistance shall be afforded to the fullest extent
possible under relevant laws, treaties, agreement and
arrangements of the requested State Party with respect to
investigations, prosecutions and judicial proceedings in relation
to the offences for which a legal person may be held liable in
accordance with article 10 of this Convention in the requesting
State Party.’

Evidently, though States are not obliged under international law to extend their
jurisdiction to crimes committed across borders, the Transnational Organized
Crime Convention recognises that States have a duty to co-operate with each
where such assistance is necessary to conduct effective investigations,
prosecutions and legal proceedings against offenders whose crimes are

transnational in nature. Further, such assistance could be promoted through
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the establishment of joint investigations to ensure an effective criminal justice

response.’%!

Separately, in addition to inadequate legislation, limitations to effective
prosecution can be a result of issues such as weaknesses in the identification
and protection of victims, insufficient investigation leading to lack of evidence,
limited understanding of modern slavery, forced labour, human trafficking and
related issues by relevant authorties, poor co-operation between national
aswell as international bodies, and the involvement of corruption. Thus, State
approaches to combatting modern slavery should include effective regulatory

measures that take into account such hindrances.

6.3 The Role of the State in the CSR agenda against Modern
Slavery

Evidently as the prime guarantors of international human rights, State
responsiblility for protecting individuals fundamental human rights within their
jurisdiction is enshrined in international and regional instruments. This
obligation is often fulfilled by ensuring that its national laws are compatible with
international standards or by incorporating international regulations into their
national legal systems.”%? Among State responsibilities, they also have a duty
to uphold the rule of law in ensuring that every individual and non-state actor
within its jurisdiction is held accountable for breaches in human rights
standards and their involvement in the trafficking and enslavement of human
beings. As stated in section 5.3.1, international and regional regulations have
acknowledged that States have an obligation to hold corporate entities

accountable for crimes committed in its territory.

701 Ibid, art 19
702 Alston and Goodman (n 491) 1047

207



Whereas the role of corporate entities is complimentary to State efforts, States
are essentially responsible for setting the context in which business activities
operate. As established, the operations of corporate actors can result in the
exploitation of individuals and grave human rights violations, and though key
relevant international instruments recognise this, corporations in their entity
are not directly bound by such regulations. Therefore, in fulfilling its own
international obligations, States have a duty to adopt adequate measures in its

national system to ensure that such actors are held accountable.

Referring specifically to CSR, Fox, et al. outlined four roles of the public
sector; mandating, facilitating, partnering and endorsing.”®® Through
mandating, governmental agencies have the ability to take steps such as
defining minimum standards of performance for businesses, highlighting the
relationship between minimum legal standards and corporate codes of
conduct, and uphold citizen concerns for firms who are non-compliant.”®*
Furthermore, governmental agencies could facilitate businesses by offering
them incentives and penalties for good social and environmental performance
and offer support through guidelines on performance reporting, investments,
research funding and raising awareness.’® Additionally, inter-governmental
agencies could pool their resources and skills together by liaising with other
bodies to ensure stakeholder engagement.”® Finally, governmental agencies
are responsible for supporting the concept of CSR and endorsing practices,

strategies and guidelines around it.”%”
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As mentioned elsewhere, such roles in relation to modern slavery, human
trafficking and forced labour have been echoed in international and regional
instruments, as well as opinions on jurisprudence by various human rights
treaty bodies and Special Rapporteurs. In addition to States’ general
obligations outlined in the previous section such as preventing, investigating,
punishing and rectifying abuses committed within its territory, States are also
expected to adopt measures to prevent businesses from engaging in conduct
detrimental to human rights, as well as impose duties on such actors that
compel them to incorporate relevant mechanisms in their firm to respect
human rights.”®® For instance, States are responsible for adopting and
imposing adequate labour standards, and establishing mechanisms to monitor
business activities to ensure that their operations are in line with relevant
international standards. The Special Rapporteur on the trafficking of human
beings, especially women and children, propose that States’ actions include
incorporating relevant international norms into their national systems,
strengthening labour laws, reinforcing business accountability by establishing
mechanisms that highlight unethical business practices that involve the
trafficking of human beings, and developing resources to encourage
businesses to take proactive steps in the fight against modern forms of
slavery.’® As explored under section 5.4 measures to monitor business
activities to regulate modern slavery can include compelling businesses to
adopt and report on the implementation of due diligence processes, and
ensuring transparency in their business operations and activities.”*® For

example, to encourage corporate responsibility and transparency, the Brazilian
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Government had once established a public record ‘dirty list naming and
shaming individuals and companies that were found by labour inspectors to be
complicit in slavery who were then subject to various financial penalties.’*!
States have a duty to compel and support businesses in establishing due
diligence processes to ensure that they are taking appropriate measures to
prevent the use of exploitative labour in their supply chains, and in the event
that such violations are unearthed, have effective operational-level grievances

in place.

Section 5.3.2 highlighted the challenges of international law binding corporate
actions to regulate human rights violations, particularly given the complexity of
supply chains and arms-length operations occurring throughout networks. As
regulating transnational corporate conduct to combat modern slavery may
prove challenging, it is then vital for States to strengthen their individual
capabilities to prevent, monitor and rectify corporate complicity. By utilising
national resources to address unethical business practices occurring within a
State, it allows for such actors to be held accountable regardless of the firm’s
State of origin’s attitude towards international violations occurring outside the
home State. As Ruggie notes, ‘Each legally distinct entity is subject to the laws
of the countries in which it operates, but the transnational corporate group or
network as a whole is not governed directly by international law.’’*?> Thus as
reiterated in previous sections, it is the State’s duty to incorporate international
regulations effectively into their national legal systems to directly hold
corporations accountable for offences concerning modern slavery, human

trafficking and forced labour.
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Concerning business activities that are transnational, as aforementioned
ordinarily States exercise jurisdiction over their own territory. Nevertheless,
this does not imply that States do not have extraterritorial obligations. The
Committee on Economic, Cultural and Social Rights recognise that States
have various extraterritorial obligations to prevent conduct that infringes on
individuals’ rights committed across borders by corporate entities registered in
their jurisdiction.”*® To fulfil such extraterritorial obligations, the Committee
holds that States should ensure that business ventures such as trade and
investment agreements do not undermine other State parties capabilities in
fulfilling their own obligations under the covenant, that international co-
operation be strengthened to create environments that fulfil individuals’ rights,
hold corporations accountable for breaches, enable victims access to remedial
actions, and ensure that firms are aware of their responsibilities and the State’s
expectations of their conduct, when operating in other territories.”'* There has
been some recent developments with regards to States’ establishing
measures to regulate unethical corporate conduct abroad with respect to
human rights and modern slavery, for example the UK Modern Slavery Act
2015 and the California Transparency in Supply Chains Act 2010 which
requires firms to ensure that their global supply chains are not tainted with
slave labour. Perhaps the most notable development in exercising
extraterritorial obligations in holding corporate actors accountable for violations
of international law committed extraterritorial is the United States’ Alien Tort
Claims Act 1789.7% The statute allows non-US citizens who have been victims
of abuses, including international crimes, committed in other States to bring

legal proceedings in US courts against those responsible. In addition to
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individual liability for international violations, 16 there have been several cases
involving corporate entities brought against US courts for their complicity in
human rights abuses.”'’ Nevertheless the scope of the statute is still unclear
as to whether corporations can in fact be held liable and if so under what
circumstances. Particularly, confusion around the interpretation and scope of
the statute intensified as a result of the US Supreme Court’s decision in Kiobel

v. Royal Dutch Petroleum,”® where it was held:

On these facts, all the relevant conduct took place outside the
United States. And even where the claims touch and concern the
territory of the United States, they must do so with sufficient force
to displace the presumption against extraterritorial application.
Corporations are often present in many countries, and it would
reach too far to say that mere corporate presence suffices.’*®

This decision essentially left courts confused and divided on whether
corporations can be sued under the statute.’?° In a recent case Jesner v. Arab
Bank, PLC,”?1 the US Supreme Court is yet to clarify whether corporations can

be sued for their involvement in human rights abuses committed abroad.

Though a State’s prime responsibility to ensure the protection of human rights
exists within its territory, when concerning particularly modern slavery,
extending its jurisdiction to regulate extraterritorial corporate conduct can

prove advantageous as it allows firms to be punished for their complicity in
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such a crime, regardless of where they operate and particularly when such
complicity occurs in States’ with inadequate slavery, human trafficking, and
forced labour regulatory frameworks. Moreover as aforementioned elsewhere,
exercising extraterritorial obligations can provide remedial actions for
individuals and vulnerable groups exploited. Extending jurisdiction, improving
national capabilities, and international co-operation to combat modern slavery
can help feed into the bigger picture in its regulation by removing defence
barriers to corporate complicity, holding them liable for violations wherever

they operate.

Though the role of the State is crucial in combatting modern slavery through
the regulation of CSR, it has been criticised for being limited and in some cases
inadequate. According to Dentchev et al., the contemporary debate on CSR
often interprets it as a voluntary ethical concept beyond the realms of the law,
implying that the government’s role in implementing CSR is minimal, or non-
existent.”??Furthermore, scholars have suggested that globalisation has
resulted in the politicisation of CSR where States lack the capabilities to
regulate business operations due to corporate global influence and therefore
withdraw from their traditional role by relying on soft law approaches to give
businesses the power and responsibilities to self-regulate significant global
issues.’?® Nevertheless, Schrempf-Stirling suggests that States play a crucial
role in the CSR agenda as they have the capabilities and means to set the
context by which business activities operate.”?* Noting that, ‘corporate
responsibility is embedded within the regulatory setting of political institutions’

Schrempf-Stirling acknowledges that States’ capacity to regulate CSR is not

722 Nikolay A. Dentchev, Mitchell van Balen and Elvira Haezendonck, ‘On Voluntarism and the Role of
Governments in CSR: Towards a Contingency Approach’ (2015) 24 Business Ethics: A European Review 378

723 New (n 574) 700 ; Judith Schrempf-Stirling, ‘State Power: Rethinking the Role of the State in Political Corporate
Social Responsibility’ (2016) Journal of Business Ethics 1-14

724 Schrempf-Stirling, ibid 4
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diminished.””® As governments have the legal mechanisms to establish
regulations such as labour and human rights standards through its national
laws, as well as through trade agreements, and moreover can choose to
extend its jurisdiction to oversee its business activities operating
extraterritorial, States have the ability to regulate CSR standards.’?® As
mentioned, to fulfil its international obligations in respecting and protecting
human rights, States have a duty to exercise jurisdiction over its territory by
establishing effective legislation and measures. However, regulating business
activities outside the jurisdiction of the State to ensure that their operations do

not violate human rights, continues to rely on State discretion.

Agreeably, by being concerned with the social responsibility of businesses in
society, particularly in relation to modern slavery, forced labour and human
trafficking, governments can in turn monitor and manage business
performance through hard law and establish a wider understanding of the role
and impact of firms in the economy and the anti-slavery agenda to help
influence and shape policy measures. Various levels of governmental bodies
can have a positive influence on the implementation of CSR strategies.
Governments can enforce legislation, and establish charges such as taxes to
ensure compliance.’?’ It can also help to create an environment, ‘to establish
the settlement of ethical norms and make sure that society complies with

them.'728

Understandably with regards to businesses which profit from exploitative
labour in their operations or supply chain networks, though States may have
the capabilities to establish mechanisms to regulate business activities, it is

guestionable how operative such regulations can be, given the global nature

725 Ibid

726 Dentchev, van Balen and Haezendonck (n 722) 378
727 lbid, 388
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and complexity of business activities. Such an undertaking can also be
challenging where business activities operate in failed States or those with
weak or ineffective stances against regulating modern slavery, and related
issues such as unethical labour practices. Moreover, due to the transnational
nature of corporate operations, it is uncertain whether governments have the

ability to monitor such activities effectively.

Thus, in the absence of international regulations holding corporations directly
accountable for human rights abuses and the uncertainty about the
effectiveness of government regulations, soft law approaches could potentially
fill some gaps in global governance. Though section 5.4.6 critiqued the
concept of CSR, identifying how such a concept can be exploited and appear
misleading, the obligations of corporate entities in global anti-slavery agendas
must not be trivialised. Further as, aforementioned, there are companies
whose ethos are genuinely founded on advancing human development, and
ensuring that their practices and operations do not exploit and violate
vulnerable groups. As established, the role of such global actors should not
undermine the State, but rather compliments governmental capabilities. As
corporate entities have the global resources, power and outreach to regulate
complex transnational activities, it is imperative that they are included in the
forum on slavery, to help shape effective policy that incorporates an
understanding of both legal affairs and complex business management issues.
The combination of adequate hard law regulations and voluntary soft law
initiatives can then help balance the interests of the global community, allowing
all actors to contribute and utilise resources to regulate modern slavery. As

Scherer and Palazzo note:

The decline in governance capability of nation-states is partly
compensated by the emergence of new forms of global
governance above and beyond the state. International
organizations, civil society groups, and private businesses in
cooperation with state agencies, or without their support, have
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started to voluntarily contribute expertise and resources to fill
gaps in global regulation and to resolve global public goods
problems.”29

6.4 Conclusion

This Chapter has illustrated that the State’s role in the fight against modern
slavery and more so in the regulation of corporate conduct to combat slavery
Is imperative. Though actors in the international community advocate that
corporations should be responsible for ensuring that modern forms of slavery
do not exist in their business operations and supply chain networks,
particularly by implementing labour standards, such measures can only be
legally enforced by governments. Government interference is crucial to
establish a level playing field where they can support and compel businesses
in adopting proactive measures to safeguard human rights and issues
pertaining to modern slavery, while preventing, punishing, and rectifying
violations. While soft law instruments can help businesses incorporate CSR
strategies to combat modern slavery, such guidance have no monitoring or
enforcement capabilities, and in practice may not effectively deal with the root
causes of exploitation such as poverty, economic hardship and discrimination.
In actuality, such concerns can be championed through adequate regulations
and rigorous law enforcement — measures that can only be implemented and

enforced by effective national legal systems and international bodies.

729 Andreas G. Scherer and Guido Palazzo, ‘The New Political Role of Business in a Globalized World: A Review
of a New Perspective on CSR and its Implications for the Firm, Governance, and Democracy’ (2011) 48 Journal of
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Part Three: The UK’s Fight to End Modern
Slavery
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Chapter Seven: Modern Slavery and the UK: An
Overview of UK Approaches to Combatting Slavery

7.1 Introduction

Britain’s history is long rooted in slavery for its major involvement in the
exploitation and enslavement of human beings. As briefly explored in Chapter
Two, the English dominated the majority of the slave trade where they
published numerous literary work justifying the enslavement of slaves,
embarked on the kidnapping of Africans, disrupted societies and established
various legislation and slave companies to regulate the buying, selling and

governing of slaves.

It has now been two centuries since Parliament abolished the Trans-Atlantic
slave trade and the practice of slavery, recognising the barbaric injustices
committed against African slaves.’”3° Nevertheless, though slavery is abolished
in the United Kingdom, similar to every part of the globe, it continues to not
only exist but flourishes in 21st-century society. The UK has been recognised
as a country of origin, transit and destination, whereby people are transported
to and from for the purpose of exploitation.”®! In 2013 it was estimated that
there were between 10,000 and 13,000 potential victims of modern slavery in
the UK.”32 Like other estimates on the number of victims of modern slavery
on a global scale, this calculation is not a concrete figure and the number of
victims exploited could be much greater than this. In 2016, former Home
Secretary, and current Prime Minister Theresa May reflecting on the role of

Britain in the Trans-Atlantic slave trade and its abolition, announced, ‘Just as

730 An Act for the Abolition of the Slave Trade 1807 (47 Geo. lll, C.XXXVI)

731 U.S Department of State, ‘Trafficking in Persons Report’ (U.S Department of State, June 2016) 384
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it was Britain that took an historic stand to ban slavery two centuries ago, so
Britain will once again lead the way in defeating modern slavery and preserving

the freedoms and values that have defined our country for generations.’”33

Part one of this thesis presented a panoramic view of the global scale and
evolution of modern slavery, while part two explored the role of corporate
entities and moreover the State in combatting slavery and respecting and
protecting internationally recognised human rights. This Chapter further
narrows the focus to explore domestic level operations in the UK. This Chapter
will explore the nature of labour exploitation in the UK, present an overview of
UK approaches to regulating slavery, in particular its Modern Slavery Strategy
and the Modern Slavery Act 2015 and evaluate what its approaches mean in
the support of victims, the prosecution of offenders, and the responsibility of

UK businesses.

7.2 Labour Exploitation in the UK

The National Referral Mechanism (NRM), the UK’s framework for identifying
and supporting victims of modern slavery, provides that a common purpose for
which people are trafficked and exploited in the UK is through forced labour
which affects both adults and minors. Though the NRM does not provide
information on the specific types of exploitative labour people are subjected to,
it has been suggested that such victims of unfree labour are often found in
sectors requiring a low-skill and cheap labour force such as construction,

hospitality and food industry.”3* Moreover, an increasing number of victims are

733 Theresa May, ‘Defeating Modern Slavery’ (Home Office, 30 July 2016)
<https://www.gov.uk/government/speeches/defeating-modern-slavery-theresa-may-article_> accessed 28 February
2017

734 Klara Skrivankova, Forced Labour in the United Kingdom (Joseph Rowntree Foundation 2014)
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abused in jobs such as car washes and nail salons 73> and forced to commit
criminal activities such as pickpocketing and the cultivation of cannabis

farms.736

Victims of labour exploitation in the UK compose of both nationals and
foreigners, desperate for work, and willing to accept low wages working in
dangerous or potentially unsafe conditions. Though forced labour pertains to
exploitative circumstances, it often encompasses immigration issues as the
status of a victim (whether legal or not) can make them more susceptible to
exploitation.”®” This is because exploiters could abuse an individual’s lack of
knowledge of the legal system and abuse their limited understanding of the

language, therefore keeping their victim in isolation.

Many migrant workers have been enticed by undercover criminals, illegitimate
agencies, or false employment advertisements to travel to the UK under the
false pretence of the conditions and nature of the work they are expected to
perform.”38 Traffickers target vulnerable groups such as homeless people who

may have pre-existing conditions such as alcohol and drug addiction, or mental

735 See: British Broadcasting Corporation, ‘Modern Slavery Fears: Nearly 100 Held in Nail Bar Crack Down’ (BBC,
28 December 2016) <http://www.bbc.co.uk/news/uk-38447101> accessed 5 February 2017 ;

Rowena Mason, ‘Home Office Targets Nail Bars Over lllegal Immigration’ (The Guardian, 28 December 2016)
<https://www.theguardian.com/uk-news/2016/dec/28/home-office-targets-nail-bars-over-illegal-immigration>
accessed 5 February 2017; Sean O'Neill, ‘Car-wash Worker Kept as Modern Slave Electrocuted as He Showered’
(The Times, 19 January 2017) <http://www.thetimes.co.uk/article/car-wash-worker-kept-as-modern-slave-
electrocuted-as-he-showered-z037kp0r9> accessed 7 February 2017

736 Amelia Gentleman, ‘Huge Cannabis Farm “Was Staffed by Trafficked Vietnamese Teenagers”’ (The Guardian,
25 February 2017) <
https://www.theguardian.com/uk-news/2017/feb/24/huge-cannabis-farm-staffed-trafficked-viethamese-teenagers>
accessed 15 March 2017

737 Skrivankova, Forced Labour in the United Kingdom (n 734) 7

738 Bridget Anderson and Ben Rogaly, ‘Forced Labour and Migration to the UK’ (Centre of Migration Policy and
Society, and Trade Union Congress, February 2005) 44 < https://www.compas.ox.ac.uk/media/PR-2007-
Forced_Labour_TUC.pdf> accessed 31 March 2017
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health issues and thus lack support networks to protect them from the risk of

exploitation.”3°

Victims often have their identification documents withheld, tied to a debt
bondage, and forced to live in accommodation provided by their exploiters.’4°
Not only are victims expected to pay back any debt owed to their traffickers or
exploiters from the small wages that they make, but they often have to pay for
the accommodation provided by exploiters, utilities, and transport to and from
various jobs.”#! By the time the worker has paid these individual debts from

their wages, they have little to nothing left to themselves.

Like other contemporary forms of slavery, forced labour in the UK can occur
on a small scale or exist through large-scale operations and can be found
throughout numerous business transactions. According to research funded by
the Joseph Rowntree Foundation, forced labour in the UK, ‘is principally an
issue of exploitation, supply chain management and business operations —
intersecting with the vulnerability of individual workers.””4? The pressure to
increase profit and productivity has resulted in the practice of forced labour in
UK businesses and their supply chains, leading to a high demand for workers
and pressure to increase performance. As a result of this, it has been
suggested that forced labour is more likely to be found in a company’s product
supply chain (processes involved from the extraction of raw resources through
to the finished product) and labour supply chains (various direct and indirect

relationships between workers, employers and subcontractors).’#3 Moreover,

739 See: The Passage, ‘Understanding and Responding to Modern Slavery within the Homelessness Sector: A
Report Commissioned by the Independent Anti-Slavery Commissioner'(IASC, January 2017) 5
<http://passage.org.uk/wp-content/uploads/2017/01/The-Passage-anti-slavery-document.for-web.24.01.17.pdf>
accessed 9 March 2017
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the increase in the length of a supply chain, which can occur to cope with the
burden of completing tasks, often allows for the infiltration of subcontractors

who utilise exploitative labour.”#4

Victims could also be employed in legitimate businesses working in non-
exploitative conditions but nonetheless are controlled by criminal syndicates
who control their earnings. In some cases, criminal networks establish
agencies where they hirer out workers to firms to perform small independent
jobs.” In such a situation it is difficult for the exploitation to be evident.
Moreover, not only is the individual deprived of fair wages paid to them, but
they can be further victimised by having their personal identification details
exploited to commit criminal activities such as benefit fraud where their
exploiters use their victim’s identity to give false information about their

circumstances in order to illegally claim State benefits.”4®

Forced labour is increasingly gaining recognition as one of the main forms of
exploitation in the UK, particularly due to the Morecombe Bay disaster in 2004
that led to the death of Chinese migrant workers who drowned while picking
cockles at sea.”¥’ Againin 2011, a case came to light involving the Connors’4®
family, who targeted vulnerable men, who were enslaved on caravan sites and
forced to perform unpaid work.”*® The men were compelled to work long hours
and were not paid the wages promised. The Connors family inflicted physical

and psychological harm on their victims by subjecting them to frequent
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beatings, forcing them to live in degrading and inhabitable conditions, shaving
their heads, threatening them with abuse if they attempted to escape, and
collecting some of the victims’ State benefits.”° The family were charged
under section 71 of the Coroners and Justice Act 2009, the prime legislation
at the time concerning slavery, servitude and forced or compulsory labour of a

person, carrying a maximum sentence of 14 years imprisonment.”>!

As will be further illustrated in subsequent sections, the combatting of forced
labour alongside other contemporary forms of slavery is now high on the UK’s
legal and political agenda, as the government has aimed to fulfil its
international obligations through strengthening its approaches. In 2016, the UK
ratified the ILO 2014 protocol to the 1930 Forced Labour Convention to
reinforce its commitment to combatting slavery which now obliges State parties
to enact effective policies in the prosecution of perpetrators, ensure the
prevention of forced labour and the protection and support for victims in
addition to awarding victims compensation to contribute to their

rehabilitation.”>?
7.3 Overview of UK Approaches to Combatting Modern Slavery

As explored in Chapter Six, States have a host of responsibilities and duties to
fulfil their international and regional obligations in combatting modern slavery
and promoting respect for human rights. The UK is no exception, as it is subject
to various anti-trafficking, anti-slavery and human rights regulations such as
ECHR (which led to the creation of the UK Human Rights Act 1998), the
Slavery Convention, the Forced Labour Convention, the UN Trafficking

Protocol, the Council of Europe Convention on Action against the Trafficking

750 R v. Connors and others [2013] EWCA Crim 1165
751 Coroners and Justice Act 2009 s71(3)(b)
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of Human Beings and Directive 2011/36/EU on preventing and combatting
trafficking in human beings and protecting its victims. The ignition of anti-
trafficking campaigns in the early 2000s encouraged the enactment of policy
relating to forced labour and other forms of exploitation in the UK. The
creation of the UN’s Trafficking Protocol in 2000 led to the establishment of
legislation to combat various forms of trafficking offences against human
beings. For example, offences under the Sexual Offences Act 20037%*
pertaining to the trafficking of persons into, within, or out of the UK for the
purpose of sexual exploitation, the Asylum and Immigration (Treatment of
Claimants) Act 2004 concerning the trafficking of human beings”® and section
71 of the Coroners and Justice Act 20097°¢ which concerned, slavery,
servitude and forced or compulsory labour. The government has since taken
proactive steps in an attempt to establish itself as a nation leading the
international fight against modern slavery, with initiatives such as the NRM and
the Modern Slavery Act 2015. As mentioned in the previous Chapter,
international and regional regulations have encouraged States to combat
human trafficking and modern slavery through establishing mechanisms to
prevent exploitation, to protect the victims, and prosecute offenders and
further, strengthen co-operation among actors in the international community.
Establishing and implementing measures to improve the fight against human
trafficking and modern slavery has been high on the UK’'s agenda,

demonstrating the government’s commitment to tackling the crime.
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7.3.1 The Modern Slavery Strategy

In 2014, the government launched its Modern Slavery Strategy, a
comprehensive approach to combatting modern slavery, human trafficking and
forced labour. The strategy highlights the importance of extensive
collaboration and partnership between various governmental agencies, NGOs
and civil society bodies. In recognising that ‘legislation is only part of the
answer, >’ the strategy encourages more robust, stringent, and coordinated
law enforcement alongside placing victims at the forefront of its approaches.
Additionally, in recognising that modern slavery is an international problem,
therefore, requiring an international response, the strategy also aims to tackle
issues relating to modern slavery not solely in the UK but by co-operating with

other agencies on an international level.

To execute its objectives in combatting slavery, the approach focuses on a
four ‘Ps’ model strategy; pursue, prevent, protect and prepare. The first
approach concerns strengthening national and international capabilities to
conduct joint investigations and encouraging multi-agency collaboration to
improve intelligence gathering, disrupt criminal networks, prosecute criminal
syndicates, and mobilise traffickers’ assets.”®® Further, on a national level, it
proposes the training of law enforcement and frontline professionals such as

police forces in the identification and protection of victims.

The second strategic approach aims to reduce the threat of modern slavery by
infiltrating criminal networks to increase expertise and knowledge on illicit
operations and their modi operandi and establish measures to prevent

individuals from engaging in modern slavery or re-offending.”® In executing
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758 Ibid, 31
759 Ibid, 45

225



this approach the UK hopes to send a clear message to criminal syndicates
and those considering joining these networks, that the government will not
tolerate any involvement in modern slavery at any stage of the crime, and will
not be lenient in its operations, ‘so that someone who steals a car to use it for
human trafficking can receive a tougher sentence than an ordinary car thief.’76°
For example, section 4 of the Modern Slavery Act 2015 establishes a new
offence of committing an offence with intent to commit offences relating to
slavery prohibited by the Act through aiding, abetting, counselling or
procuring.’®! Separately, the strategy aims to prevent people from engaging in
modern slavery by addressing the root causes such as the vulnerable socio-
economic circumstances that motivate or lure individuals into joining or

establishing criminal networks.

Thirdly, the government aims to protect victims by safeguarding the wellbeing
of vulnerable people who are susceptible to exploitation, particularly children
and the homeless. The government proposes to increase public awareness,
encourage dialogue on issues relating to abuse, and educating local
authorities, borders forces and organisations involved in the private sector,
specifically where exploitative labour is most likely to be found, in the detection
of human trafficking, modern slavery, and the appropriate response

protocols.”62

Lastly, the government’s ‘prepare’ approach concerns putting necessary and
adequate preparations in place to deal with victims’ specific vulnerabilities and
provide them with support essential to their rehabilitation and reintegration into

society.”®® To help victims, this approach once again highlights the importance

760 Ibid, 47

761 Modern Slavery Act 2015 (MSA), s4
762 UK Modern Slavery Strategy (n 732) 51
763 lbid, 59

226



of strengthening identification capabilities by ensuring that relevant
professionals and bodies most likely to come into contact with victims are well
equipped with effective training. Once an individual is identified as a victim or
potential victim, they are then offered specialist support to aid in their recovery
such as housing, financial assistance, legal advice, and access to medical
care. The purpose of such mechanism is not only to help victims to recover
from trauma and abuse but to also safeguard them from being re-trafficked.
The approach also protects victims from the criminalisation of any criminal
offences committed under duress from exploiters (as implemented in the
Modern Slavery Act 20157%%) and where possible provide the victim with
reparation through compensations. Victims are then supported with co-
operating with law enforcement officials in prosecuting offenders, as well as
offered integration support in remaining in the UK if they are entitled to, or

support with transitioning back to their country of origin.

The Modern Slavery Strategy undoubtedly illustrates the government’s
commitment to combating modern slavery on UK territory as well as
internationally, through national, regional and international multi-agency
collaboration. Bodies such as organised crime division, National Crime
Agency’s Modern Slavery Human Trafficking Unit, was created to liaise with
agencies such as the UK Border Force, Home Office, NGOs and professionals
in the field of human trafficking and modern slavery. Additionally, in 2016 the
government administered a Modern Slavery Innovation Fund and a Child
Trafficking Protection Fund to organisations and professional bodies to help

develop new initiatives to tackle modern slavery in popular countries of origin,
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improve policies and intelligence gathering, establish special protection and

support of victims, and ultimately the punishment of offenders.”6®

7.3.2 The Modern Slavery Act 2015

Not only is Britain’s Empire remembered for their involvement in the Trans-
Atlantic trade, where at one point it was estimated that they dominated 50% of
all slaving imports, the empire is also remembered as one of the leading
nations instigating the abolition of the trade and the eventual abolition of the
institution of slavery in its colonies.”®® Over 200 years later, with the ever
increasing evolution and danger of contemporary forms of slavery, now also
flourishing on UK soil, and not solely targeting foreigners, parliament has once
again laid out a path for other nations to follow by passing the Modern Slavery
Act, a benchmark legislation committed to the fight against all forms of
servitude. The Modern Slavery Act, the first of its kind in Europe,’®’ heightens
the UK’s commitment to combating human trafficking and contemporary forms

of slavery.

The Act establishes a number of key provisions. For example, the first notable
change made is evident in sections 1 to 3 where it consolidated offences
related to human trafficking and modern slavery that were scattered
throughout various legislations.”®® As mentioned in section 7.3, prior to the
Modern Slavery Act, offences relating to the trafficking of human beings and

modern slavery were covered under the Coroners and Justice Act 20097%° the
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Sexual Offences Act 2003770 and the Asylum and Immigration (Treatment of
Claimants) Act 2004.7"* Haynes,’’? suggests that the consolidation of offences
was an attempt to establish clearer certainty between the offences, as well as
prohibit related conduct to fulfil its international obligations in regulating
modern slavery.””® Referring to the ECtHR decision in C.N. v the United
Kingdom,’’* the obligations of States to establish adequate legislation to
investigate and criminalise offences that fell within the scope of article 4 of
ECHR was highlighted. The case concerned a Ugandan national who was
brought to the UK to escape sexual and physical violence, and subsequently
exploited through domestic servitude in the UK. The victim was not recognised
as a victim of human trafficking as at the time, the legislation in question’”®
primarily concerned offences related specifically to the act of trafficking and
did not apply to offences of domestic servitude though falling within the scope
of article 4 of ECHR.”’® The European Court of Human Rights held that as a
result, law enforcement capabilities was significantly limited ‘to investigating
and penalising criminal offences which often — but do not necessarily —
accompany the offences of slavery, servitude and forced or compulsory
labour.”””” Thus legislation at the time was considered inadequate in affording

protection to the victim for the specific offence of domestic servitude.””®

The 2015 Act now distinguishes between the offences of slavery, servitude,

and forced and compulsory labour, human trafficking, related acts such as
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organ trafficking and sexual exploitation and also includes a specific provision
on overseas domestic workers who have been subject to exploitation.’’® Also,
as mentioned, the Act establishes an additional offence criminalising
individuals who commit an offence with the intent of committing the relevant

offences, such as aiding, abetting, counselling or procuring.”

Prior